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Town of Fort Erie.  The project is known as the Crystal Beach Gateway Development.  
In this rather unique instance, Molinaro Group Crystal Beach Waterfront Inc. and the 
Town of Fort Erie are co-proponents of a mixed use proposal that the Crystal Beach 
Waterfront Preservation Association and other residents oppose.   

Motion to Adjourn 

Prior to the commencement of the hearing, Mr. Gillespie, representing the 
Appellants, brought a motion before the Board to adjourn the hearing for ninety days so 
that the matter could be placed before the new Town Council for consideration.  While 
the current (November 2010) Town Council entered into a partnership with the Molinaro 
Group to develop a portion of the Bay Beach property, the Board heard that as a result 
of the October 25, 2010 municipal elections, one incumbent Town councillor and three 
new councillors, representing four of seven possible Council votes, have expressed 
their views that they do not support the proposed Zoning By-law Amendment No. 26-10 
(“ZBA 26-10”) in its current form.  By way of the Notice of Motion and their sworn 
affidavits, Mr. Gillespie advised the Board that these councillors intend to make one or 
more revisions to ZBA 26-10 and to express their opposition to the development 
proceeding as agreed to by the current Council. 

The Board considered carefully the arguments of the Moving and Responding 
Parties in respect of the motion and after deliberating, presented to the attending 
Parties its reasons for denying the motion to grant an adjournment.  

In respect of Mr. Gillespie’s argument that the Board’s decision to proceed with 
the hearing and ultimately to render a decision on this proposal represents a limitation 
on the Municipality’s legislative power, the Board determined that this was not the case.  
There exists a series of procedural and process mechanisms available to the new Town 
Council to respond to any determination of this matter by the Board.  Further, the 
Planning Act will afford the new Council a number of ways to respond to the Board’s 
Order, the Board determines that Council’s legislative powers would not be fettered by 
this matter proceeding on November 1, 2010.  A new Town Council is not bound to 
support ZBA 26-10 and indeed, prior to the commencement of the hearing and in the 
fullness of this process, the decision of this Board, as yet unknown at the time of the 
Motion, ultimately could result in the Board allowing the appeals and its determination 
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that the project should not be built, thereby ending the matter.  Conversely, the Board 
could find planning merit in the proposed amendment and approved.  In this instance, 
the new Council and/or those Appellants who are present at this hearing and who 
oppose this proposal are be free to pursue other avenues that speak to the applicability 
of the Board’s disposition.  In any event, the new Council is free and able to exercise its 
full authority.  

The Board found that a request for a ninety-day adjournment of these 
proceedings was unreasonable.  The Board had to determine which element carried 
more weight:  a future Council’s position on the existing Zoning By-law Amendment (if 
indeed a future Council plans to oppose the amendment and/or revise one or more 
elements of the proposed Zoning By-law Amendment) or the presence of well-organized 
opposing parties who have already prepared for their case to be heard and who are 
represented by an able counsel.  The answer prima facie was that the opposing parties 
in attendance should have their case heard on this agreed-upon hearing date.  Put 
simply, the Parties would be no further ahead were the Board to grant an adjournment 
for some members of a new Council, who would not be sworn in for more than a month 
in the future and whose concerns may be similar to some or all of those of the fully-
prepared opposing Parties.  The effect of an adjournment also would have been to 
delay this process for further amendments and revisions when other Parties were 
already before the Board and who were already opposing the proposal. 

The Board determined that the public interest was not served by granting an 
adjournment of the hearing to permit a future Council not yet sworn in, to revisit an 
agreement between the current, sitting Council and a private entity whose proposed 
development is properly before the Board by way of an appeal from the Appellants in 
attendance.  The effect would have been to accord powers of a future local municipal 
entity, not yet constituted or sworn in, over current municipal and provincial planning 
processes and appeals in a manner that would arguably delay the appeals process that 
the opposing parties have brought before this Board and as all Parties agreed to follow 
during last summer’s pre-hearing conference on this matter. 

The Board found persuasive the Applicants’ argument on this matter:  to give 
pause to a statutory appeal process to test the will of a new municipal council would be 
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unprecedented.  Having considered the arguments of the Parties, the Board found there 
were no good grounds to grant an adjournment in the case at hand. 

The Board took several matters into consideration:  that the current Town Council 
and the Applicant had reached agreement on a development proposal that has been 
appealed by a number of parties; that some members of a new council that is not yet 
sworn in oppose the proposed amendment that facilitates this development proposal; 
that the new councillors’ intention to take an opposing view was already being 
expressed by the Appellants at this hearing (an effort and process involving great 
investment of time and resources through hard work and advance preparation of their 
case materials to prosecute their case before the Board at the full hearing); and that in 
the course of a full hearing that all Parties had agreed to, there were many planning 
instruments to be put before the Board; and the assessment of these instruments (such 
as the upper tier and local planning and policy documents) would represent the best 
expression of the public interest to be assessed (to quote my colleague from the 
Board’s Port Dalhousie case, put forward on this motion matter: “…documents resulting 
from a thoughtful and comprehensive consideration of the long term health and viability 
of this Province and the municipality in question”). 

In rendering its oral decision at the commencement of the hearing, the Board 
expressed its confidence in the capacity of the counsels to argue effectively for their 
clients and to argue their respective positions by proceeding as agreed.  The Board 
then included as part of its package of evidence the affidavits of an incumbent and three 
newly-elected councillors who oppose the current form of the instrument and who state 
their desire to revisit one or more elements of ZBA 26-10.  The will of some future 
Council members was evidence that the Board weighed in the context of all of the 
professional planning and other evidence put forward at this hearing and its decision is 
made.  It is through the Board’s full hearing process commencing on the agreed upon 
date that all Parties will now argue their respective positions.  Accordingly, the Board 
ordered that the motion to adjourn be denied. 

The Full Hearing 

At this hearing, the Board was asked to consider the Appellants’ lengthy list of 
issues (on file), which was prepared for a previous pre-hearing conference and which 
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has been appended to this issuing decision for reference purposes.  The Board 
considered evidence provided in respect of the Appellants’ issues in the course of its 
deliberations and rendered its determination on which of these carried weight and effect 
in relation to the appeal of the Zoning By-law Amendment.  The Board notes that this is 
a rezoning matter for standards and not for use per se – as such, no Official Plan 
Amendment is required and none was before the Board.   

A comprehensive background reading of the site’s history, that also includes the 
purpose of the Town’s purchase of the site and the concepts brought forward for 
consideration, is found in Section 5.6 Community Focus Area – Bay Beach Property of 
the 2005 Crystal Beach Neighbourhood Plan.  The Town’s Director of Planning, Rino 
Mostacci, provided contextual evidence to the Board, as other planners also did.  Mr. 
Mostacci’s witness statement provides a very detailed overview of the site, the history, 
the application, the development proposal, the various studies and assessments and 
comments from the various levels of government.  The Board found this document to be 
a useful introduction to the case context.   

The Town purchased the Bay Beach site from a private interest in 2001.  The site 
is approximately 2.1 hectares in size and comprises three parcels on both sides of Erie 
Road.  The site is located in the Crystal Beach neighbourhood of Fort Erie near the 
intersection of Erie Road and Eastwood Avenue.  On the north side of Erie Road, there 
is a northwest parcel (0.3 hectares) and a northeast parcel (0.2 hectares), which 
operate as municipal parking lots.  The lands that are the subject of the zoning 
amendment application (the “development site”) are 0.6 hectares of the total Bay Beach 
property and are located on the south side of Erie Road.  The 0.7 hectares of public 
beach area will remain in a “Hazard (H) Zone” and will be retained b the Town. 

The development site consists of a portion of the waterfront parcel located on 
Erie Road.  It currently contains an existing vacant building known as the “Lobster 
House”, a paved parking area and a portion of an existing bermed/fenced-off area east 
of the parking lot.  The public open space uses consist of the entire beach area, the 
majority of the aforementioned bermed/fenced-off area that contains a washroom 
building, a beach level concession and the former Dance Hall foundation area. 
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For many decades, the Bay Beach property was used as a private and 
commercial seasonal resort and beach.  The waterfront portion was developed with 48 
cottages, a dance hall, a restaurant and concession buildings.  There are single-family 
residences and cottages to the west and east of the site.  Also to the east is a Town-
owned open space area.  The development site is contiguous to the Town-owned public 
beach.  The current in-force Town Official Plan designation is General Commercial that 
permits commercial uses and residential uses provided they are located above the 
ground storey of a building.  The existing zoning of the site is General Commercial (C2) 
Zone in accordance with the Town’s Comprehensive Zoning By-law 129-90.  The 
zoning permits as of right a range of commercial uses and residential units above the 
ground floor to a maximum building height of 2.5 storeys.  The remainder of the land 
below the 1:100 year floodplain is within a Hazard Zone.  In March 2010, Town Council 
adopted By-law No. 26-10 to implement the site-specific amendments to comprehensive 
Zoning By-law 129-90. 

The site is situated at Crystal Beach, which is located on the waterfront of Lake 
Erie and is within the Town and Region designated Urban Areas and within the Town’s 
urban Service Area.  The site is also within the Province’s “Built Boundary” in the 
context of the definition of “Places to Grow” and within the “Gateway Economic Zone” 
as per Regional Policy Plan Amendment No. 2 (under appeal), which implements the 
“Growth Plan for the Greater Golden Horseshoe”.  Adjacent beach lands are designated 
Environmental Conservation on the Core Natural Heritage Map of the Niagara Regional 
Plan.  Bay Beach is not within a potential natural heritage corridor.  The property is 
located within the built boundary of Places to Grow and within the “Gateway Economic 
Zone” as defined by Regional Policy Plan Amendment No. 2, which implements the 
Growth Plan (adopted but not yet approved). 

Crystal Beach is predominantly a residential community.  It developed around the 
Crystal Beach Amusement Park.  In 1927, a rollercoaster standing 9 storeys tall was 
built and in two iterations, operated until 1989.  It is an uncontested fact that a tall 
structure has existed directly on the beach for decades.  The Beach’s decline began in 
1983 when the amusement park went into receivership and its subsequent closing in 
1989 had a major negative economic and social impact on Crystal Beach as well as a 
dramatic physical change in the neighbourhood.  Crystal Beach experienced a 
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significant reduction in tourist visits and the local economy was impacted adversely, with 
businesses closed and residences and buildings abandoned.   

The Crystal Beach Tennis and Yacht Club condominium development was a 
more recent waterfront residency concept that contrasts the conditions of the village to 
the north of the beach.  Mr. Mostacci provided a summary list of select demographic 
indicators that confirm the economic and social challenges of the area, resulting in the 
2005 Crystal Beach Neighbourhood Plan process with its focus on renewal and 
attracting and promoting intensification. This Plan proposes development and 
redevelopment as a means to address the social economic condition of the community.  
The Appellants’ Planner, Paul Johnston, opined that Crystal Beach is experiencing 
“rejuvenation” and residential and commercial properties are experiencing new private 
investment and a return to high numbers of visitors in the summer months.  Mr. 
Mostacci was less enthusiastic about this term “rejuvenation” and explained that this is 
not supported by recent building permit, minor variance or business license activities.  
Mr. Mostacci countered that “Any perceived rejuvenation is cosmetic in nature and has 
not resulted in a significant improvement in the socio-economic condition of the 
neighbourhood or the viability of commercial ventures.”  This view was echoed in some 
of the opinions of Interested Participants who spoke both for and against the proposed 
development. 

Recognizing their desire to breathe new life into the Crystal Beach area and on 
the Bay Beach property specifically, the Town Council identified four (4) goals related to 
the Town’s purchase of the Bay Beach property:  provide public waterfront access 
resulting in the Town retaining two acres of public beach; generate an acceptable return 
on investment; change and enhance the image of Crystal Beach as a mixed use 
destination with recreational, commercial and residential/rental accommodation facilities 
and activities; and realize a synergy to create investment opportunities for a year-round 
tourist/recreational destination. 

Mr. Mostacci explained that the Town established a Master Plan for the various 
components of the site to create a catalytic development that would still preserve the 
beach and public access while generating a return on investment, support the 
Downtown/Mainstreet and enhance the overall image of the community.  The proosed 
community benefits program includes public retention of the beach, beach access and 
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associated parking facilities on the north side of Erie Road; a one-time financial benefit 
from the sale of the land for development; a one-time benefit from development 
charges; community benefits secured through Section 37 of the Planning Act; protection 
and enhancement of the Fowler’s Toad habitat; and long-term financial benefits from 
the increased tax base as well as benefits to adjacent landowners regarding the 
enhanced interface with the public and “eyes on the beach.” 

With all of this contextual information and related opinion evidence in mind, the 
Board turned its attention to the urban design matters related to the proposed 
development. 

Urban Design 

The surrounding neighbourhood of Crystal Beach comprises one and two-storey, 
low rise, single-family residential cottages and homes as well as one and two-storey, 
low rise commercial buildings.  Many of these cottages and homes are of Arts and 
Crafts style and are of wood frame construction.  The area is verdant in the summer and 
many cottages along this portion of Crystal Beach sit atop the old, high berm that runs 
parallel to the sandy beach.  Some of the cottages facing the water have walkout 
basements facing north as the land slopes away from the old dune.  A break wall runs in 
front of the cottages and separates them from the sandy beach.  The previously-
mentioned Crystal Beach Tennis and Yacht Club, a newer residential development, sits 
at the east end of the beach and is low rise in scale.  The Appellants’ architect and 
urban design witness, Sharon McKenzie, opined that it is compatible with the older 
beach cottages by virtue of its similar scale and small incremental building forms and lot 
sizes, whereas the subject proposal is not.   

It was Ms. McKenzie’s opinion that the proposed development is not compatible 
with the character of the surrounding residential neighbourhood.  She compared the 
proposed building with the Nowak family cottage that sits immediately west of the 
development site and she noted the significant differences in size and scale. She 
characterized the proposed development as “monolithic” in form when compared to the 
adjacent single-family cottages, homes and low-rise commercial buildings and she 
opined that the proposed building overwhelms these existing dwellings.  Ms McKenzie 
added that stepping back the upper floors of the building will not work in this context 
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because the entire building will be visible from all views and will dominate the 
landscape.  The combination of height and exterior terraces will also create overlook 
conditions that will compromise the adjacent neighbours’ privacy on both the east and 
west sides of the property.  The Molinaro Group’s architect and building designer, 
Myron Karp, responded that in employing more articulation for this particular built form, 
he has created less overlook and designed what he termed “the most articulated façade 
that we have done”.   

Ms McKenzie opined that the design does not create an appropriate “fit” within its 
context and does not have appropriate regard for the ground-oriented nature of the 
surrounding neighbourhood, the existing lot pattern, prevailing building types and 
adjacent homes.  Further, she said that the proposed development will create an 
undesirable precedent for the area based on her architectural expertise in examining 
the existing physical character of the neighbourhood and the pattern of development – a 
precedent that will “change the existing character of the neighbourhood.”  To her, the 
introduction of this apartment form building in close proximity to ground-oriented 
dwellings results in an incompatible relationship that is inappropriate and “would 
certainly lead to other efforts to change the existing physical character of the 
neighbourhood.”   

Mr. Mostacci replied that the “predominate building typology” of Crystal Beach is 
a direct reflection of its history.  The urban fabric comprises small, single lots fronting 
onto a traditional street pattern in a quaint village atmosphere while the waterfront 
development has a distinct character apart from the neighbourhood north of Erie Road.  
Further, the waterfront was home to the Crystal Beach Amusement Park and its mix of 
large buildings and structures such as a 9-storey rollercoaster, Crystal Beach Hill 
Cottages, the Buffalo Canoe Club and Buffalo Yacht Club and none were seen as 
detracting from the neighbourhood.  In Mr. Mostacci’s contrasting opinion, “The 
proposed development with public attributes and height continues the tradition of 
focusing intensity along the waterfront while having no negative impact on the 
community.”  Going further in this vein, the Board notes that Council has recognized the 
history of the Bay Beach community as “a high intensification and active amusement 
park and dance hall culture that extends back decades and well into modern times.”  As 
the Town’s planning witness Ron Palmer wrote: 
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This culture generated economic activity and established, to a large extent, the 
image and character of the community. The image and character of the 
community was not of serenity, but of noisy activity. The prosperity of the 
community was directly tied to this image and character – and to the operation of 
he amusement park and dance halls. 

And, unlike the gated Crystal Beach Tennis and Yacht Club community, with its 
private roads and form that do not promote community integration, the Board heard that 
proposed  development addresses neighbourhood compatibility well and has been 
conceived from the outset as a “public resort” to attract public integration. 

Ms McKenzie provided a statistical comparison between the seasonal cottage 
development located at 4183 Erie Road and the proposed development, citing the 
cottage as “a reasonable example of the cottages in the immediate neighbourhood“. Mr. 
Palmer countered that it is not the Town’s intention to have this new building match the 
existing development and nothing in the planning regime requires the proponents to 
create something “the same as” what exists in proximity to the subject site.  In his 
opinion, to follow the cottage development approach would be to remove public access 
to the beach, to give no public ownership of the beach, to provide no public parking and 
to give no community benefits.  In the context of Mr. Palmer’s response, the Board 
accepts as persuasive that cottage development, when situated in Ms McKenzie’s 
comparative analysis, is not an appropriate comparison or standard to which the 
proposed development should be held as a result of the supporting professional 
witnesses’ evidence.  The Board upholds as desirable the Town’s goals for the 
revitalization of this portion of Crystal Beach as Mr. Mostacci outlined above. 

Mr. Palmer has provided a highly persuasive response to Ms McKenzie’s opinion 
on compatibility in the following statement: 

Based on this history of activity and prosperity in Crystal Beach and the Bay 
Beach Properties, absolutely compatible development can be different from 
existing development. In this context, compatible development does not 
necessarily mean development that is the same as, or is even similar to, existing 
development on the site or in the vicinity, and that in measuring compatibility, the 
character of the neighbourhood is not established simply by physical form, but 
also by its socio-economic circumstances. 

Then, Ms McKenzie compared the subject proposal to a more modest (in scale) 
four-storey condominium building that had been proposed for the Beach neighbourhood 
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of Toronto in 2009 (wherein the Board dismissed an appeal to build a smaller scale 
residential building among large homes and mature trees that would face the water, and 
wherein Ms McKenzie was retained to offer similar visual renderings and evidence).  In 
her opinion, that case, heard by the Board and by the Member presiding at this hearing, 
set “an important and relevant precedent” as that proposal fronted onto Lake Ontario 
and was to be inserted into a single-family residential neighbourhood.   

The Board is not satisfied that the Toronto Beach neighbourhood case has 
bearing on the case at hand and the Board distinguishes the circumstances of that case 
with this matter.  In the Toronto case, the planning context was very different, the 
surrounding conditions were also different as were the zoning standards and the nature 
of the development and resulting design did not receive, in this Member’s opinion, the 
same level of consideration that the proponent’s design team, led by Mr. Karp, had 
injected into this process.  The Board also notes there was no municipal or 
Conservation Authority support for that development as exists in this case.  As the 
Member in that case is the same Member hearing this case in Fort Erie, the Board can 
say with certainty that because a witness from one case opines that those 
circumstances are the same as those found in the case at hand does not necessarily 
make it so.  In the context of decision making at this tribunal, every case has a different 
planning context, history and evidence presented.  

Moreover, the Board is always cautious when presented with cases purporting to 
be similar fact-based scenarios and where the Parties seek to use such cases to 
persuade the Board that a particular decision should serve as a precedent.  Simply put, 
the Board considers each case on its own merits and in this case, it would be 
inappropriate to engage in a comparison of the circumstances of two distinct and 
different municipalities with their own particular context and experiences and then to 
transfer findings from one case into another.  To do so would mean the Board would not 
be fulfilling its responsibility to decide each case on its own merits.  The Board finds little 
value in the Toronto case in the context of the particular and unique circumstances of 
the Bay Beach property. 

Ms McKenzie called the proposed Bay Beach building a “prominent and jarring 
feature along a beautiful natural beach” and “an inappropriate and incompatible building 
form that does not reinforce or respect the physical character of the existing 
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neighbourhood.  It will be a wall along the waterfront offering no views through; is too 
large; is too tall, causing overlook and privacy problems; and is incompatible with both 
the waterfront and the surrounding neighbourhood.  Ms Smith, Counsel for the Molinaro 
Group, argued that there is more to a project’s compatibility with its surrounding 
neighbourhood than a simple analysis of its built form alone.  There are other factors to 
consider such as economic ones and housing need among others, and she asked the 
Board to remember that Ms McKenzie’s analysis was the proposed built form only.  In 
point of fact, the Board notes that compatibility may be found to exist even when a built 
form differs from its context and that a landmark building can achieve compatibility even 
when it differs from the surrounding buildings. 

Mr. Karp’s architectural and urban design evidence supports the proposal.  As 
the designer of the proposed building, he explained that the design derived from an 
iterative process as well as through public consultation and he supports the proposed 
development.  He noted that the design charette brought no clear consensus but he and 
his firm retained several key design objectives:  the sandy beach is to remain in public 
ownership; the development cannot be gated and must afford easy and visible access 
to the beach and must incorporate public amenities such as the pavilion and piazza 
area; Erie Street will remain as a public street; there must be public parking available; 
and the architecture must be of a “waterfront” style.  The architect was able to achieve 
all of these elements through the proposed development. 

Shadow studies were also provided. While Mr. Johnston criticized the 
methodology and some results of those studies, Mr. Karp’s witness statement provided 
persuasive responses to all of the planner’s concerns that served to strengthen the 
validity of Mr. Karp’s data.  For example, where Mr. Johnston criticized the time period 
of the studies,  Mr. Karp noted that the shadow study time periods used for this proposal 
were in fact standard ones under the requirements of reporting for municipal approvals; 
they are predominantly used in Ontario; the Burlington standard was used as that 
municipality has strict guidelines, it is located on the waterfront and it has low density 
residential development adjacent to development sites; and the Town requested that 
Mr. Karp use this approved standard for the subject site. 

Where Mr. Johnston criticized the lack of data for shoulder months, Mr. Karp 
explained persuasively the movement and rotation of shadows through the site during 



 - 13 - PL100345 
 

the seasons and he noted that while the winter is the area of most effect, the entire 
building was shifted 7 metres eastward to reduce the shadow effect on the westerly 
property.  Mr. Karp’s explained persuasively that Mr. Johnston’s concern for “significant 
effect” lies in the three winter months when in fact outdoor amenities are less used by 
the year-round residents and if at all by virtue of the seasonal nature of the occupation 
of the adjacent cottages.  Conversely, in the spring months, no shadows fall upon 
adjacent properties and only a small shadow is cast on the immediately adjacent 
properties to the west and north with shadows falling mainly on the subject property and 
Erie Road.   

The Molinaro Group’s planner, Ed Fothergill, concurred with Mr. Karp’s study 
times for the shadow studies and he noted that while the shadow impacts during the 
shoulder seasons can be inferred, the sun is at its highest in June and at its lowest in 
December.  These were the most salient study times that Mr. Karp utilized.  Further, Mr. 
Fothergill opined that on the larger matter of compatibility, this does not mean that there 
must be an absence of shadows.  In the course of intensification and as designers use 
height to achieve planning objectives, there are going to be shadows and municipal by-
laws anticipate that shadows will be cast by buildings.  In this case, Mr. Fothergill noted 
that the proposed design exceeds the standards while still casting shadows, wherein 
the main shadows are cast over the north parking lots with little of these over the 
community.  In fact, through the use of height, shadows can be cast further away and 
height moves these more quickly than a lower and wider building can do.  To further 
minimize the impacts of shadowing, Mr. Karp also responded to concerns with the 
proximity of the building to the cottages by shifting the entire property seven metres 
eastward from its interface with the Nowak property. 

Ms McKenzie’s computer renderings of the proposed built form did not depict the 
large and mature trees that exist on the Nowak property that in part will screen some of 
the future balcony views.  So too did Mr. Johnston’s criticisms fail to consider the 
shadows already cast by the existing mature trees to the west of the subject site.  As 
Mr. Karp noted, the pre-development shadows already put the Nowak property into 
shade and shadow at this time of year in most locations and he acknowledged that the 
revised location of the building will still cast shadows on the Nowak property at its 
northerly half, which is north of that property’s principal structure.  And even in the 
summer, a “small shadow” is cast on the side yard of the Nowak property for 



 - 14 - PL100345 
 

approximately tow hours in the day and not on the house.  Mr. Karp emphasized again 
the existence of a pre-development shadow pattern created by the existing large trees 
at the property line and thus, the proposed development will have little or no additional 
impact in adding to an existing condition. As the shorter shadows and the 
aforementioned morning shadow in fact do not affect adversely the northerly portion of 
the Nowak property until approximately 11 a.m.  In this regard, the shadow studies 
provide persuasive evidence that the Nowak property is not adversely affected by 
shadows and that the seasonal nature of residency on that site, coupled with the 
residents’ considerable rear yard and direct beach access minimize and effect that 
those shadows might create on other portions of their property. 

As for the speed of shadow movement and Mr. Johnston’s proposition that the 
size of the building floor plate be reduced, Mr. Karp responded that a lower apartment 
building, which is wider, would in fact take longer to move over adjacent properties.  Mr. 
Karp employed the design guidelines used by the City of Ottawa for this structure  
(Ottawa Urban Design Guidelines for High Rise Housing) whereby 750 square metres is 
an “optimum” acceptable size of plate in an average apartment building from which 
more detailing will minimize impacts to achieve a “benchmark” effect, which is accepted 
in that municipality as mitigation measures.  The Board has determined that any 
impacts created by the shadows are acceptable ones based on the evidence of Mr. 
Karp and Mr. Fothergill as cited in these reasons. 

In respect of the proposed building mass, Mr. Karp utilized the aforementioned 
Ottawa Design Guidelines and applied these to his assessment of the proposed building 
that “provides a reference for growth and change.”  Despite Mr. Gillespie’s submission 
that Mr. Karp was selective in his analysis and application of these Guidelines, the 
Board finds instead that Mr. Karp provided a comprehensive analysis of the requisite 
elements of those Guidelines, resulting in what the Board determines to be a reflective 
and appropriate justification for the building’s mass.  In selecting the Ottawa Guidelines 
over the City of Toronto Guidelines, Mr. Karp’s reasons were persuasive:  more than 
95% of his firm’s buildings are located outside core areas and they address “sub-urban” 
concerns and this building has necessitated an architectural articulation of the floor 
plates for this building.  He added that this stepped building can be very effective in this 
context to achieve the appropriate massing and cited some 13 design guidelines to 
support his position.  He advised the Board that all relevant issues were addressed and 
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all of the zoning standards are met save for the height issue.  The Board determines the 
proposed mass and scale to be appropriate for the surrounding context. 

Mr. Fothergill put the issue of height into context and did so in a persuasive way.  
He told the Board that the Town of Fort Erie decided that in building on the Bay Beach 
site, the status quo was not good enough.  Where Ms McKenzie opined that the 
proposed development’s height creates a prominent structure and fails, Mr. Fothergill 
countered this opinion by saying that if the design is not prominent, then it fails.  He 
advised the Board that from the outset, the Town and the Molinaro Group wanted to 
create something different, unique and something that would serve as a catalyst for 
change and have a positive impact.  Mr. Fothergill noted that looking toward the site 
from the neighbourhood itself, the proposed building will not be visible until one is 
almost at the site itself.  This opinion was uncontradicted.  The real prominence is 
appreciated from the beach and not from the Town so that from a community 
perspective, the building will not be a jarring vision on its site.  As Mr. Fothergill 
explained, the creation of a building with height serves as a prominent fixture and 
necessitates a balancing of the various interests and elements that went into the design 
of this development.  The Board accepts Mr. Karp’s work, his design objectives and Mr. 
Fothergill’s supporting professional opinion to be persuasive that the proposed height is 
not problematic for the subject site. 

Mr. Karp also explained what the Board knows well already; that plans for such 
buildings are often met with apprehension because “by their nature, they stick up from 
the context and attract attention.”  This brings into play design issues related to “fit and 
compatibility, impact on the pedestrian environment and open spaces, the quality of 
materials and the buildings operating that requires extra attention.”  Mr. Karp brought a 
very thoughtful approach to the Board and explained the process of what goes into the 
planning and design of such a building.  Indeed, he and his firm have been involved in 
the design of over 100 apartment buildings and notes that a building such as this can be 
a distinctive community landmark feature, enhance the skyline and contribute to the 
image of the area.  His witness statement then went on to provide a comprehensive and 
detailed explanation of the design of the building that creates a “more modern, light and 
airy design to suggest a clean, waterfront recreational image, somewhat like a resort 
facility” and he noted that the proposed building is to be a landmark facility.  The Board 
determines that the height as proposed is appropriate for the building. 
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The Board also finds persuasive his depiction of the building design as an 
“inspiring form.”  He wrote at length about the nature and juxtaposition of the two design 
forms:  an ellipse and an orthogonal stack and with the extensive articulation of the built 
form and shift seven metres eastward, the architect has presented a design that belies 
Ms McKenzie’s characterization of the building as “monolithic” and does much to 
minimize overlook impacts  The Board finds that this building responds well to the 
Town’s objective of Bay Beach serving as a hub of activity and the design reflects a 
“great breadth of connectivity” and includes a pedestrian avenue to the waterfront 
without imposing itself onto the sand beach.  The Board determines that the design 
rationale of Mr. Karp and the resulting built form are highly persuasive and should be 
accorded significant weight as a true “Crystal Beach Gateway” that, as Mr. Karp opined, 
“frames the vision of people at rest and people in activity”.   

As for matters of privacy and overlook, Ms McKenzie provided the 
aforementioned series of computer-generated renderings of the built form situated on 
the site and depicted from various angles to offer perspectives that might be observed if 
the building were built as proposed.  In the Board’s view, these renderings are stark 
depictions. Absent from the renderings is any depiction of existing vegetation that sits 
on the site’s boundary with the Nowak property or any proposed landscaping for this 
area.  The renderings give the sense of a much more dramatic interplay than would 
otherwise exist were Ms McKenzie to have included the current and replacement 
vegetation and fencing.  These renderings were unhelpful to the Board.  The Board 
determines that if this architect wished to offer a proper perspective of the interface 
between the proposed built form and the existing cottages, this witness ought to have 
included the impact of existing trees but she did not.  The Board notes that some of the 
existing trees are in fact mature and would contribute to privacy for the Nowak property 
during the months when seasonal cottages are most in use by their owners.  Even 
though some of the trees will not have leaves on them for a large part of the year, the 
trees do offer some screening at such times.  As stated, the vegetation will be at its 
most verdant beginning in the spring, through the summer months and into the early fall 
seasons.  The Board also heard that the Nowaks are in fact seasonal cottagers who 
enjoy their properties when the foliage is most abundant and evident, providing 
opportunities for privacy and screening from the views from residents’ balconies.  The 
Board heard no persuasive evidence from Ms McKenzie or anyone else at the hearing 
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why balcony overlook onto the neighbouring cottages is undesirable or inappropriate, 
particularly where the building has been stepped back, significant portions of the Nowak 
property enjoy mature vegetative coverage and the proponents are proposing additional 
landscaping to mitigate overlook and privacy impacts.  The Board determines that Ms 
McKenzie’s renderings of possible overlook in this case were not sufficient to discount 
the appropriateness of the design concept for the new building. 

The Board determines that the proposed building will have very little impact on 
the character of the neighbourhood and for the majority of the neighbourhood it will not 
even be visible.  From a design perspective, Mr. Fothergill opined that the proposed 
height enables the proponent to achieve intensification while allowing the Town of Fort 
Erie to achieve a number of its objectives as well.  The Bay Beach property has limited 
utility from a municipal point of view and the thrust of the neighbourhood planning 
exercise was not simply for the development to serve as a catalyst for other 
development but rather as a catalyst for other uses beyond the summer season. 

Mr. Fothergill noted that urban design raises an issue of compatibility which in 
turn is one of many broader issues that the design team considered.  He opined that the 
placement of a building of this size against a single-storey dwelling is not an uncommon 
interface and occurs in urban dwellings.  Placement is not a sufficient reason to stop 
this development from proceeding.  Such interface is found in more than one location 
and in the case of the proposed building, the team also focused on the west side where 
placement could impact the westerly cottages, using local planning documents like the 
Official Plan to assess compatibility and as implemented in the Zoning By-law.  Mr. 
Fothergill referenced the Town’s requirement that in the case of apartment buildings, 
the setback must be based on the height of the building; the higher the building, the 
farther away it must be; and he called this a key measure to determine height and 
interface.  He opined that the design exceeds what the by-law requires for height and 
interface and it is deemed to comply with the Official Plan which in turn complies with 
the upper tier documents.  Although Mr. Gillespie disputes the application of the actual 
numbers, the Board accepts that there is sufficient setback of the proposed commercial 
facilities on the ground floor of the building from residential uses on the Nowak property 
(in excess at 11.2 metres),  
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Mr. Mostacci told the Board that the “Crystal Beach Development Landscape 
Strip” as proposed will exceed the Town’s requirements at the front for effective 
interface and he noted that there are many planting opportunities on site that can 
mitigate the impact of the interface.  He noted that there is an opportunity to work with 
the Nowak residents on the west side to provide plantings for more effective interface 
and landscape buffering.  The Board also heard from Mr. Fothergill that because of the 
area water table, the structure cannot go low into the ground.  The wall of the parking 
garage feature rises from 0.7 metres to more than one metre but this height is below the 
privacy fence beside the Nowak property.  He added that the front of the structure would 
be graded so that one would not be able to see a wall, adding that many of these details 
can and will be sorted out at the site plan stage. 

In its assessment of the urban design matters before it, the Board finds 
persuasive the Town Council’s objective to introduce what Mr. Karp has called an 
“iconic building” in the style and location proposed.  Mr. Gillespie put it to Mr. Karp that 
all of these elements could work if the proponent simply moved the proposal to the north 
side of Erie Road.  Mr. Karp responded that waterfront development means a building 
must be on the water; otherwise, it becomes water view development.  While Mr. 
Gillespie suggested that creating parking lot views for the future building’s residents is 
not a reason to build “in the middle of the dynamic beach”, the fact is that the only 
proposal before the Board is one for the development site as proposed and in the 
context of all of the urban design evidence proffered at the hearing, the Board finds that 
the balance is indeed tipped in favour of this development in the manner proposed and 
on the site as presented. 

In arriving at this finding, the Board considered carefully all of the urban design 
evidence and for the reasons stated, it was also not dissuaded by the opposing 
evidence of Ms McKenzie.  In the Board’s view, the building achieves an appropriate fit 
within its context and has appropriate regard for the ground-oriented nature of the 
surrounding neighbourhood.  This is a public building located at grade that the 
Municipality has decided will serve as a landmark building.  Mr. Karp noted that the 
building must have its own identity and integrity; mirroring existing buildings will not 
accomplish the Town of Fort Erie’s objective in this regard.  In the context of the Crystal 
Beach neighbourhood, the Board determines that the building is well designed and will 
integrate well into the community, offering a mix of land uses that support urban 
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services and amenities, contribute to the area’s ‘liveability’ and shape and define the 
public street at a human scale.  This building will likely serve as a distinctive community 
landmark feature, offer a dramatic skyline enhancement and contribute to the image of 
the Town overall.  As Mr. Karp wrote, and as the Board finds significant: 

….the building follows the Recommendations outlined in the Ottawa Design 
Guidelines and observes the principles of that document. The result is a 
Public/Private waterfront destination that will enhance the skyline and contribute 
to the resources and the image of the [Town] as well as contribute to the 
Dynamics of the area, which define community and hopefully contribute to the 
development of a more thriving Node within the [Town]. 

For all of these reasons, the Board preferred the evidence of the supportive 
expert witnesses and determines that the proposed development raises no urban 
design issues of an unacceptable form and impact, achieves a compatible fit with the 
immediate and surrounding neighbourhood and is responsive to the Town’s larger 
development goals for the Bay Beach site.  

Parking 

The Board turned to the matter of parking.  As noted, Parking Issue 12, “Does 
the proposed development provide adequate parking for: (a) residents; and (b) visitors 
and/or other users of the site”, was resolved as the Parties agreed that the proposed 
development causes no congestion or road capacity issues.  The Board considered the 
evidence surrounding Issue 13, however: “Has the removal of public parking spots that 
will occur as a result of the proposed development been adequately addressed?”   

The Appellants’ transportation engineer, Jeffrey Mark and the proponents’ 
transportation engineer, William O’Brien, provided their transportation planning 
evidence and opinions related to the area’s parking supply both pre- and post-
development.  The experts agree that there are roughly 955 parking spaces available in 
Zones 1 to 8 (visual evidence at Exhibit 3, Tab 34).   The Board notes that Zone 8 is 
located farther away from the two beach entrances in terms of walking distance than are 
Zones 1 to 7.  Zone 6, located to the east of the subject site, contains the Crystal Beach 
Market, a large vacant parcel of property that the Applicant also owns and that can 
accommodate 350 parked vehicles.  In terms of calculating the future parking supply, 
the proposed development will take away 75 spaces from the south parking lot; it will 



 - 20 - PL100345 
 

add 8 spaces to the lot in the northeast quadrant; and it will create an additional 
demand for 33 parking spaces. 

Mr. O’Brien advised the Board that the Town retained his firm, Paradigm 
Transportation Solutions Ltd. to conduct a 2006-commissioned Crystal Beach Parking 
Study carried out on seven different days in this area and an expanded, September 
2007 Phase 1A “Crystal Beach Neighbourhood Parking Study” (the “Paradigm” Studies) 
that involved additional visits to the area on four days on holiday weekends that had 
good or excellent weather.  In February 2010, Mr. O’Brien provided the Town with an 
assessment of the potential impacts of the proposed development on the parking 
conditions in the Bay Beach area.  A further parking review was conducted in 
September 2010 to assess changes in the available parking supply.  In contrast, the 
Appellants’ traffic consultant, Jeffrey Mark, provided analysis that relied on a single site 
visit on 28 August 2010, a Saturday occurring on a non-holiday summer weekend. He 
provided his calculations of parking availability within the 300-metre distance from the 
beach as it currently exists and after completion of the proposed development.   

Based on his single visit to the site, Mr. Mark estimated that parking demand 
during peak periods will exceed supply and he opined that demand would exceed 
supply on a regular basis on weekends.  Further, with no new on-street parking lots in 
the area, he opined that demand would have to be served by on-street parking outside 
of the three zones and the proposed development would exacerbate the parking 
problem.   

Mr. Mark’s single-day visit was also the basis for his calculation that the peak 
parking demand on a summer non-holiday weekend with excellent beach weather is in 
the range of 500 to 600 vehicles.  When compared to the Paradigm estimates, which 
are lower for the same period and given the ongoing series of area visits and updated 
figures, the Board determines that Mr. Mark’s estimate is unsupported when compared 
to the broader study period of the Paradigm surveys.  And on the basis of that single 
visit, Mr. Mark opined that parking demand close to the two beach entrances frequently 
exceeds parking capacity; parking on summer weekends in the area adjacent to the 
beach is used heavily, especially on holiday summer weekends with good beach 
weather; it is used very heavily on summer holiday weekends with good beach weather; 
and the off-street parking in Zone 3 is also used heavily.  The more comprehensive 
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work carried out in the Paradigm studies is preferred to Mr. Mark’s findings as more 
methodologically supportable and relevant. 

Mr. Mark also expressed a concern parking supply within the 300-metre walking 
distance to the beach would be reduced if the Crystal Beach Market land to the east 
was developed and its parking supply of 350 spaces disappeared.  If the northeast 
parcel were also sold for residential purposes, this would remove another 54 spaces 
from the supply.  Mr. Mark opined that this could create a deficit of up to 270 spaces 
within the 300-metre walking limit for a non-holiday summer weekend day, which is the 
“more appropriate” parking demand level for which the Town should plan.  In contrast, 
the Paradigm Phase 1A Study stated even with the loss of the Crystal Beach Market 
spaces and another 94 spaces, the future reduction in parking to roughly 530 parking 
spaces can still accommodate a summer peak parking demand of 300 vehicles.  There 
was no evidence before the Board, however, to support the notion that the 
aforementioned sites are subject to imminent or future closing and in any event, the 
Paradigm Study shows that there is sufficient supply on the summer non-holiday 
weekend with ideal beach weather – the day experts agree that transportation 
engineers would design for in the Crystal Beach area. 

As mentioned, Mr. O’Brien was retained again in 2010 to assess the impact of 
the proposed development on parking in the Crystal Beach area.  His earlier studies 
demonstrated “that the current supply of parking in the vicinity of the Bay Beach area 
can accommodate the summer parking demand and is only heavily utilized on a few 
days each summer where excellent weather occurs on long weekends.”  While Mr. Mark 
suggested that there exists higher parking demand versus supply in both the pre- and 
post-development scenarios and that more study is required by the Town beyond the 
Paradigm Studies, Mr. O’Brien disagreed and countered that his 2006 and 2007 parking 
surveys of parking supply and demand were extensive and are ‘sound’ technical 
studies.   

Mr. O’Brien and his team made eight visits over two years on days with 
reasonable beach weather.  Assorted time periods were monitored and the approach is 
scientifically valid and was uncontradicted in cross-examination.  Mr. O’Brien and his 
team observed, among other things, that 1) 300 vehicles is the typical peak parking 
demand condition over the summer and 2) the peak parking demand on summer 
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holiday weekends with ideal beach weather is between 750 and 800 vehicles.  The 
survey also stated that as a result of the data collected over two summers, a peak 
parking demand of 800 vehicles only occurs on four or five days a year.  The Board 
determines that the parking study methodology Mr. O’Brien employed for the area 
(explained on pages 11 and 12 of the 2007 report) is persuasive evidence of the validity 
of the survey results and reflective of the actual parking situation in Crystal Beach and 
the Board prefers these to Mr. Mark’s calculations and observations.   

The transportation witnesses agreed that parking supply should not be planned 
on the basis of the estimated peak parking demand period, and as already stated, 
should be planned on the basis of serving parking demand on a summer non-holiday 
weekend with ideal beach weather.  Mr. O’Brien was confident that based on his survey 
results, the available parking supply in the Town lots and other off-street facilities can 
readily accommodate the typical peak parking demand of 300 vehicles without 
extensive parking spill over to the on-street parking areas.  And during the summer non-
holiday weekends with ideal beach weather, the peak parking demand is expected to be 
about 300 to 400 vehicles.  To reiterate, for summer holiday weekends with ideal beach 
weather, for which the witnesses agree they do not plan or design, the peak parking 
demand of 750 to 850 vehicles is only expected to occur on four or five days in the year 
(and the Paradigm 2006 and 2007 Studies measured closer to 800 vehicles in this 
period). 

Mr. Fothergill’s single visit to the Bay Beach area occurred on the August 2010 
civic holiday weekend, a peak demand period around which both Mr. Mark and Mr. 
O’Brien agreed they do not design.  Mr. Fothergill’s recorded observations on that 
holiday weekend when excellent beach weather occurred were consistent with Mr. 
O’Brien’s scientific studies and understanding of the existing parking situation.  Mr. 
Fothergill concluded that the Paradigm Studies’ written assessment of parking supply, 
demand and peak utilization was reasonably and objectively quantified.  

The Parties agreed that the proposed development will generate an additional 
demand of 33 vehicles – spill-over cars that will not be accommodated by parking at the 
proposed development.  However, in the Board’s view, based on the solid 
methodological evidence contained in the Paradigm Studies, this creates no material 
change or effect on parking demand.  Further assuming a peak demand of 400 
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vehicles, the increase of 33 vehicles represents a 7 to 8% increase – an amount Mr. 
O’Brien opined was not problematic in the context of parking supply. 

Lastly, the Board received evidence from Ron Tripp, the Town’s Director of 
Infrastructure Services in respect of the parking situation at Crystal Beach.  Mr. Tripp is 
responsible for parking matters in the Town and he provided an explanation of the 
parking situation in and around Bay Beach.  Mr. Tripp advised the Board that he had 
considered Mr. O’Brien’s reports and told the Board that that they represent “an 
objective analysis of the parking supply and demand associated with public beach use.”  
Mr. Tripp acknowledged the reports’ findings that for a maximum of four to five days per 
year (specifically, summer holiday weekends with excellent beach weather), parking 
demand exceeds supply and the Town-owned parking lots and on-street parking directly 
adjacent to the beach cannot accommodate that demand.  For all other typical good 
weather summer beach days, however, parking is accommodated.  He explained that 
the Town will improve the condition of the two north lots through asphalt paving, line 
painting and the provision of defined curbs. 

Where Mr. Mark recommended a future parking study to assess overall growth 
as contemplated in the Neighbourhood Plan, Mr. Tripp responded that he and the 
Director of Community and Development Services are already working toward the 
integration of neighbourhood planning, traffic and infrastructure master plans as part of 
a Municipal Class Environmental Assessment process that could go before Town 
Council next year.  He wrote further that future parking planning will look to integrate 
beach patron traffic with the commercial core and not for the provision of additional 
public parking that is primarily intended to serve beach patrons.  Mr. Tripp opined that a 
future parking study is not an immediate need and the Molinaro Development does not 
trigger such a study. 

The Board also prefers Mr. Tripp’s practical information and day-to-day 
observations to the opinions of Mr. Mark in respect of parking. The Board assigns little 
weight to Mr. Mark’s response to a question in cross-examination that the Board should 
prefer the evidence he gave based on a one-day non-holiday weekend site visit to the 
observations and experience of the Town’s Director of Infrastructure Services.  In this 
regard, the Board finds persuasive Mr. Tripp’s five-plus years of firsthand experience 
and responsibility for parking matters in general and specific to the subject site and his 
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evidence that the Paradigm reports’ findings are consistent with that firsthand 
experience. 

The Board has also preferred the evidence and data results of Mr. O’Brien for all 
of the reasons stated.  Accordingly, the Board determines that there is sufficient parking 
available in the area on the summer non-holiday weekend day with ideal beach weather 
– the day the experts agree for which parking should be assessed.  The Board also 
determines that the removal of public parking spots that will occur as a result of the 
proposed development has been adequately addressed by the supporting 
transportation witnesses. 

Dynamic Beach 

The Parties advised the Board that the matter of identifying the dynamic beach 
limit in relations to the Bay Beach property is a “critical” issue in this hearing and would 
determine whether the proposed development could be built as proposed. 

Situated as it is on the shore of Lake Erie, the subject site is subject to flooding 
and dynamic beach hazards associated with high lake levels and wave action.  This 
raised Issue 15 for the Appellants and whether an Environmental Impact Study (EIS) or 
other assessment is required prior to approval of the Zoning By-law Amendment to 
address the encroachment of structures within the dynamic beach zone and the impacts 
on the natural beach, dune dynamics and surrounding land uses. 

The Appellants brought two expert witnesses to speak in support of the need for 
an EIS:  Dr. Robin Davidson-Arnott, a renowned geo-morphologist with expertise in 
sandy beaches and dynamic beach environments and professional engineer Judy 
Sullivan, who have both been involved directly in the creation of provincial language 
related to hazards, shorelines and similar topography.  Both witnesses offered opinions 
that differed from those of the Applicant’s professional engineer, Mark Kolberg in 
respect of whether the proposed development sits immediately behind or directly on the 
dynamic beach hazard as defined in the PPS. 

The Bay Beach property is not located within a potential natural heritage corridor.  
The Board had regard to all of the relevant documents presented in evidence, including 
the Technical Guide for Great Lakes – St. Lawrence River Shorelines, Part 2, 
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Recommended Shoreline Classification Scheme to determine Shoreline Reaches 
(“Technical Guide”).  Under this Scheme, Bay Beach is a “dynamic beach” and 
specifically, a “dynamic beach low plain”, with a gently sloping shoreline subject to wave 
action and flooding.  For a sandy beach shoreline such as the one at Bay Beach, sand 
dunes may develop landward of the beach but these can be eroded even during a 
single storm event.  However, the dunes at Bay Beach have long since been overtaken 
by a public parking lot and the remnants of old cottages and building foundations.   

By comparison, artificial shore types are found predominantly along the 
waterfronts of major urban centres like Toronto and at major harbour developments.  
The Technical Guide directs that the artificial shore classification does not apply to 
shorelines where small scale and/or uncoordinated protection works have been installed 
by individual property owners, even where the protection works continuously extend 
over long distances along the shore.  The natural shoreline type can still be determined 
and various shoreline processes are still occurring.  Further, small scale protection 
works are generally placed on an individual basis and provide different life spans and 
differing levels of flood and erosion protection and tend not to have consistent 
maintenance and repair activities, leading to inconsistent, short-term design life 
protection. 

The Board accepted that the protection works currently exist within a dynamic 
beach shoreline that is not artificial.  The Technical Guide directs:  “The presence of the 
existing structures and any evidence of physical and/or environmental impacts should 
be noted and addressed through the evaluation processes…of this Technical Guide and 
through the broader shoreline management planning process.” The document also 
cautions that “…there will be some locations which will be difficult to classify using the 
recommended shoreline classification scheme and which can be considered on a site 
specific basis.” 

The Technical Guide also directs that where development is to be permitted 
within the limits of the dynamic beach hazard, proponents must demonstrate through 
the implementation of protection works that other alternative approaches have been 
evaluated and have been found to be not feasible.  Once it has been determined that 
the hazards require a shoreline management response and that prevention and non-
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structural measures are not feasible alternatives, structural protection may be 
considered. 

The Technical Guide advises that protection works can effectively satisfy multiple 
purposes.  Also, “proposed shoreline protection works must be accompanied by an 
impact assessment which demonstrates that new flooding, erosion and dynamic beach 
hazards are not created and existing hazards are not aggravated….”  And, “The 
assessment of the proposed protection works must also identify that no adverse 
environmental impacts will result.”  In this case, the Board determines that no major 
environmental impacts have been identified by the opposing witnesses or in the 
documentary materials.  In the Board’s determination, it heard persuasive evidence that 
structural protection works will not cause even minor environmental impacts on the 
beach. The co-proponents also confirmed their intention to implement a number of 
“proper mitigation and/or compensation measures” that speak directly to the goals of the 
Technical Guide. 

The Memorandum of Understanding (“MOU”) between the Regional Municipality 
of Niagara, various municipalities and the Niagara Peninsula Conservation Authority 
(NPCA) for Improving the Planning Function in Niagara (Environmental Document Brief 
Volume VI) recognizes the NPCA’s responsibility for furthering “…the conservation, 
restoration, development and management of the renewable natural resources and 
hazard lands within the jurisdiction.” The MOU outlines a history of the NPCA’s various 
responsibilities and the scope of its provincially-delegated authority since the beginning 
of the NPCA’s involvement in the municipal planning process in 1979.   

In May 2006, Ontario Regulation 155/06 (“Reg. 155/06”), Niagara Peninsula 
Conservation Authority: Regulation of Development, Interference with Wetlands and 
Alterations to Shorelines and Watercourses, came into effect.  It enables the NPCA to 
regulate the Great Lakes shorelines up to the furthest landward extent of the aggregate 
of the flooding, erosion and dynamic beach hazards.  The Technical Guide also 
provides supporting technical advice and procedures for application of the PPS 
hazards.  Reg. 155/06 provides the following statement in Section 3.26 Shoreline: 

The general and specific shoreline policies within this document restrict 
development within the shoreline hazardous lands that are impacted by flooding, 
erosion and dynamic beach hazards. The basic objectives of the shoreline 
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policies are to minimize risk to life, property damage, social disruption and 
adverse environmental impacts. 

Reg. 155/06 also notes:  “The limits…will apply in all instances unless it can be 
shown to the satisfaction of the Authority and through valid engineering studies…that 
other allowance limits will maintain the integrity of the feature in question.”  It is the 
Board’s determination that the proponent has furnished such studies; the NPCA has 
accepted those studies and the integrity of the feature will be maintained through 
appropriate shoreline protection works as outlined for the Board at the hearing.   

Issues of erosion hazard and flooding hazard were also addressed by the 
proponent’s report authors.  In accordance with Reg. 155/06’s policies on Replacement 
of Habitable Buildings/Structures, Section 3.26.4.3 a notes:  “Buildings destroyed by 
flood and/or erosion forces will not be permitted to be reconstructed at the same 
location unless it can be conclusively demonstrated that the Hazards can be adequately 
mitigated to the satisfaction of the NPCA.”  This is subject to the document’s shoreline 
development policies and the discretion of the NPCA.  In this case, the Conservation 
Authority decided that as the proponent can mitigate the hazards to its satisfaction, it 
can permit the development to occur in the manner proposed on the subject site.  It is 
further evident from a reading of these policies that despite a larger and more intensive 
proposed use (many more habitable units and a greater size than the original 
dwellings), the NPCA was able to find favour in the proposed development. 

Steve Miller of the Niagara Peninsula Conservation Authority (NPCA) was not 
qualified as an expert witness but he is a licensed professional engineer charged with 
reviewing development applications and permit proposals and ensuring development is 
not negatively impacted by natural hazards.  As a representative of the Conservation 
Authority, he confirmed that the Province has delegated the NPCA with the authority to 
review natural hazards on development properties and it is agency responsible for 
administering Ontario Regulation 155/06 under the Conservation Authorities Act.  The 
NPCA retained Shoreplan Engineering Ltd. to update the Lake Erie Shoreline 
Management Plan (June 2010) (“Shoreplan”), which provides the basis for the NPCA’s 
regulatory jurisdiction and limit of the dynamic beach under Reg. 155/06.  The NPCA 
also accepted the recommendations and conclusions contained in the Shoreplan Final 
Report.  Mr. Miller also confirmed that the NPCA had accepted the findings contained in 
the 2009 W.F. Baird and Associates Coastal Engineers Limited Report entitled “Bay 
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Beach Property, Crystal Beach, Fort Erie: Flood and Dynamic Beach Hazard 
Assessment” (“Baird Report”) regarding the dynamic beach limit, flood-proofing 
standards, shore protection works and the Report’s conclusion that the natural hazards 
can be mitigated.   

It is noteworthy that all the Province’s Conservation Authorities have been 
delegated Natural Hazard responsibilities by the Minister of Natural Resources.  In this 
delegated role, the Conservation Authority is responsible for representing the “Provincial 
interest” in Natural Hazards when commenting on development applications.  This fact 
finds further expression in the Policies for Natural Hazards contained in Amendment 
187 to the Official Plan for the Niagara Planning Area as approved by the Board in April 
2008; specifically, policy 7.A.6.1: 

Hazardous lands and sites shall be as identified and mapped by the Niagara 
Peninsula Conservation Authority. Where an application for development or site 
alteration is made and such mapping is not available the location and extent of 
hazardous lands or sites shall be as determined by the Conservation Authority 
after considering an appropriate study prepared and signed by a qualified 
engineer and submitted with the application. 

Mr. Johnson cited this policy to support his opinion that an EIS is required and 
Dr. Davidson-Arnott said an EIS is required to consider the hazards posed by this 
location and the impact on natural coastal processes and the development of the 
natural foredune ecosystem.  He was opposed to the development of a residential 
building on the subject lands and he opined that a number of “critical issues” are raised, 
necessitating such a study to determine whether the proposed development can 
address these issues “adequately.”  He recommended that if an EIS identified 
“unacceptable safety and environmental risks”, he would recommend that the subject 
site be developed to restore the operation of the natural dynamic beach and dune 
system while facilitating public access to the beach.   

In the Board’s determination, however, the proper context for Policy 7.A.6.1 from 
Amendment 187 finds expression in the very words that the NPCA will determine the 
location and extent of hazardous lands, arising from the Conservation Authority’s 
acceptance of the Baird and Shoreplan Reports as “appropriate” studies. The Board 
considered these reports in their entirety as well and determines them to be appropriate 
studies whose content, coupled with the NPCA’s acceptance, renders unnecessary 
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either an EIS or further assessment of the local beach conditions.  The Board has taken 
into account all of this documentary evidence as outlined above and is satisfied that the 
position of the NPCA in respect of the proposed development, as expressed through at 
this hearing, is based on proper analysis and is supportable. 

Other persuasive evidence informed the Board’s determination on this issue.  In 
addition to the Baird Report and NPCA documents, the Board considered and weighed 
the expert opinions and their references to the PPS.  Policy 1.1.3.3 of that document 
directs:  “Planning authorities shall identify and promote opportunities for intensification 
and redevelopment where this can be accommodated taking into account existing 
building stock or areas…” There is latitude for Conservation Authorities to make 
determinations on site-specific applications on lands within its jurisdiction and the 
authority and expertise that these agencies wield cannot be overlooked.  The NPCA has 
engaged in an updated mapping process that lends validity and evidentiary weight to its 
documents affecting the Great Lakes shorelines and it has accepted that development 
can occur in the manner proposed by the Applicant in partnership with the Municipality 
of Fort Erie.  Just as the NPCA can support the proposed development on this site, so 
too will the Board support the proposed development from the geo-morphological 
evidence presented and supporting opinions contained in the Baird Report and from Mr. 
Kolberg.  This will be discussed in the specific evidence detailed in the expert witness 
summaries below. 

As noted, the Board views the NPCA’s acceptance of the recommendations and 
conclusions contained in the Baird Report related to the dynamic beach limit and the 
Report’s corresponding list of protection works as persuasive evidence of the delegated 
authority’s acceptance of the Molinaro Group’s capacity to develop the subject site as 
well as to mitigate impacts on hazard lands.  Both the Baird and Shoreplan Reports 
were completed by qualified engineers.  Further, the Board notes that the Conservation 
Authority’s shoreline mapping exercise was performed independently of Mr. Kolberg’s 
work.  The NPCA adopted that shoreline update in October 2010.  As a result of that 
adoption, the NPCA approved the mapping and identified the hazard lands for this site 
and concluded that the “natural hazard no new development zone“ stops at the shore 
protection works and the remainder of the site remains subject to their permit system 
under Reg. 155/06.  While Dr. Davidson-Arnott attended the NPCA meeting and opined 
to the Conservation Authority that the limit was in the wrong place, Counsel Eric 
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Gillespie lamented that NPCA only gave him ten minutes to present his position and 
subsequently approved the updated mapping scheme as dynamic beach.  Nonetheless, 
the Board notes that Dr. Davidson-Arnott had had an opportunity to provide his opinion 
to the NPCA at that meeting.  The Board also notes that the proposed Zoning By-law 
Amendment offers a Holding Symbol to ensure that prior to any permit being issued for 
the proposed development, all of Mr. Kolberg’s work and any additional work to obtain a 
permit from the NPCA is subject to peer review.  The Board is able to determine that the 
“natural hazard no new development zone” stops at the shore protection works on the 
Bay Beach property on the basis of the NPCA-approved mapping but there are other 
reasons as well for the Board to make this determination. 

As stated, the NPCA commissioned the Shoreplan Report as an update to the 
Shoreline Management Plan for the shoreline within the Lake Erie watershed of the 
NPCA.  The Shoreplan Report’s authors adopted the Ministry of Natural Resource’s 
practice of limiting the dynamic beach allowance when the upper portion of the beach is 
restrained by an existing shoreline protection structure if that structure acts like a cliff or 
bank, which is what Mr. Kolberg opined to the Board.  The Molinaro Group hired the 
Baird firm to assess the flood and dynamic beach hazard in accordance with Reg. 
155/06 and the 2005 PPS.  The Baird Report describes the proposed development as a 
12-storey building atop an underground parking lot with a 1-storey commercial podium, 
a 10-storey residential tower and a 1-storey residential, amenity and mechanical 
penthouse.  The proposed ground floor finished floor elevation is 178.7 metres.  The 
grade around the building is proposed to be 178.4 metres. A beach facility building with 
washrooms and a first aid station is proposed at the location of the site’s existing 
concrete foundation wall. 

Portions of the subject site are within the flood hazard limit (the flood level is the 
sum of the mean lake level and storm surge with a combined probability of a 100-year 
return period).  The 100-year flood level is 176.97 metres.  The Baird Report stated that 
at the 100-year flood level, wave run-up and overtopping of the existing protection 
would occur, thus extending the flood hazard limit inland of the shore protection 
structures. 

The dynamic beach hazard limit is generally defined by the landward limit of the 
flooding hazard limit, which is the 100-year flood level plus a flood allowance for wave 
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up-rush and other water related hazards plus a dynamic beach allowance plus an 
allowance for erosion.  The Technical Guide requires a dynamic beach allowance of 30 
metres if no study is undertaken.  The Guide allows that where a cliff or bluff exists 
landward of the beach, the toe of the bluff/cliff acts to limit the landward extent of 
dynamic beach profile adjustment.  The Baird Report notes that the Guide provides:  
“…in these areas the dynamic beach hazard limit should be defined as the toe of the 
cliff or bluff.  Further: 

Similar to the case of a beach backed by a fixed cliff or bluff, the longstanding, 
historic presence of seawalls at the back of the beach at the site limits the practical 
extent of the dynamic beach to the base of the shore protection.  This is also the case at 
most of the other properties along this reach of beach shoreline. 

The Baird Report stated that as the 100-year flood level is 176.97 metres, the 
minimum flood-proofing standard elevation for preliminary design will be sufficient as 
designed (assuming the proposed seawall at the shoreline has a crest elevation of 
178.3 metres with a vertical allowance of 0.6 metres for wave up-rush and other water 
related hazards) and applies to areas landward of the shoreline protection.  The 
proposed development elevations meet the minimum requirement of the flood-proofing 
standard. In addition to flood-proofing, the Baird Report provides a series of 
recommendations for shoreline protection works and notes that the proposed 
development meets the emergency access standard for regular maintenance and repair 
purposes related to the protection works.  The Report provided its conclusion that with 
the provision of shoreline protection works as described, the proposed building complex 
complies with the flood-proofing, protection works and access standards as outlined in 
the Technical Guide, with additional study to address the details of the proposed 
shoreline protection to be finalized at the detailed design stage.  As noted, the NPCA 
accepted all of this information as accurate and supportable. 

Dr. Davidson-Arnott opined that the policies of the PPS do not support the 
proposed development, noting that Policy 3.1.1 directs that “Development shall 
generally be directed to areas outside of a) hazardous lands adjacent to the shorelines 
of the Great Lakes – St. Lawrence River System and large inland lakes which are 
impacted by flooding hazards, erosion hazards and/or dynamic beach hazards.” He 
opined that the proposed development lies within this zone. Policy 3.1.2 directs that 
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“Development and site alteration shall not be permitted within a) the dynamic beach 
hazard; and c) areas that would be rendered inaccessible to people and vehicles during 
times of flooding hazards, erosion hazards and/or dynamic beach hazards, unless it has 
been demonstrated that the site has safe access appropriate for the nature of the 
development and the natural hazard…”  This witness cross-referenced these policies 
with the Technical document and the opposing witnesses also referenced the shoreline 
management policy and technical policies as the basis for their statements. 

He said that in determining the landward limit of the dynamic beach, the 
proponents say that the landward limit ends at the shore protection structure whereas 
the Technical Guide directs that the presence of structures does not change that 
landward limit, requiring a 30-metre setback.  He noted that structures exist in the sand 
all along the shoreline and are all subject to overtopping during storm surges as well as 
to toe erosion that risks foundations and flanking where the water goes around the 
structures.  He profiled low and high lake levels and last big storms were 1985 and 1986 
causing hundreds of millions of dollars of damage.  He noted that 80 cottages were 
damaged at Long Point in December 1985 and almost all had been protected by shore 
protection structures. 

He criticized the opinion of the proponent’s expert witness, Engineer Mark 
Kolberg (who opined that the dynamic beach hazard should not be applied to the 
subject site), as running counter to the PPS.  He was also highly critical of Mr. Kolberg’s 
statement that the “existing seawalls is similar to the case of a beach backed by a fixed 
cliff or bluff” and no “technical basis, analysis, studies or papers showing research…why 
this is an acceptable concept” or how “the physical properties of shoreline structures 
and a revetment act the same along all shorelines.”  He offered a series of technical 
differences between a bluff/cliff and shoreline structures to emphasize his position. 

Finally, in Dr. Davidson-Arnott’s opinion, all foredune development needs is for 
the area to be roped off form pedestrian traffic, allowing vegetation to grow there and 
trap sediment to create the dunes.  The growth of a foredune along the entire beach will 
provide greater protection in the event of a large storm and will provide habitat for 
indigent species like the Fowlers Toad and along the whole length of the beach. 
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Dr. Judy Sullivan offered a more comprehensive review of PPS policies than Dr. 
Davidson-Arnott did but in a manner the Board characterizes as a rigid and narrow 
interpretation that was not appropriate in the context of this matter and that only served 
to buoy her opinion that the development should not proceed.  She opined that the 
proposed Zoning By-law Amendment was not consistent with PPS policies; it does not 
address the Town’s goals for Crystal Beach in its in-force Official Plan and it does not 
address Hazard Lands; it does not conform to the Regional Official Plan; like Dr. 
Davidson-Arnott opined, an EIS or other assessment is required; and there are issues 
related to encroachment of structures within the dynamic beach zone and impacts on 
the natural beach, dune dynamics and surrounding land uses. 

Dr. Sullivan offered the following opinions in respect of the proposed 
development:  it occurs within the dynamic beach, which does not adhere to PPS policy 
directives.  The Baird Report and the Shoreplan Engineering Report do not address the 
issue of applying and defining the dynamic beach hazard “adequately” with respect to 
the PPS.  Despite the Province’s requirement to delineate the dynamic beach hazard 
and hazard criteria applied even where shoreline protection works exist, the Baird 
Report goes against these recommendations.  The reports offer no technical evidence 
or policy justification to justify the creation of a new dynamic beach hazard category with 
existing shoreline structures.  The proposal of a new hazard policy category and 
approach is not supported by the PPS.  The Baird Report proposes a “Dynamic Beach 
Hazard backed by a Bluff/Cliff” definition by disregards the Erosion Hazard 
requirements, using a new definition to justify development but not applying it as defined 
in the Technical Guide.  The development puts the public at risk by placing large-scale 
development of habitable structures where none currently exist, running counter to the 
Natural Hazards policy of the PPS and creates “major provincial implications on future 
development for all of the Great Lakes shorelines.”  Lastly, the reports do not provide 
details on the proposed design or how they will address impacts on the environment 
and sediment process that occur on the site as required by PPS Policy 3.1.6c. 

The PPS identifies new development in the Dynamic Beach as a “no 
development zone” and the existence of seawalls and shoreline structures does not 
change the definition of the dynamic beach hazard area and requires responsible 
management of a hazard zone when currently the land does not have people living 
within the hazardous area.  Dr. Sullivan opined that the Municipality and the NPCA must 
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be consistent with the PPS and keep people out of the hazard area and not place them 
at risk.  Placing people at risk contravenes both provincial and NPCA policies and 
building a 12-storey building within a hazardous area is not consistent with Natural 
Hazards Section 3.1 of the PPS.  She opined that the artificial shore classification does 
not apply to shorelines where small scale and/or uncoordinated protection works have 
been installed by individual property owners, even where the protection works 
continuously extend over long distances alongshore. This classification does not apply 
to Crystal Beach and the Bay Beach property, where such small scale protection works 
exist along the entire shoreline.  Rather, it is a Low Plain Beach with many shoreline 
processes taking place.  Were the existing cottages removed, the natural dynamic 
beach shoreline processes would take place and could recover very quickly through 
dune build up and vegetation processes. 

The Molinaro Group’s professional engineer, Mark Kolberg, specializes in coastal 
engineering and he spoke in support of the development.  He authored the 
aforementioned Baird Report, he has been involved in creation of the PPS, he was 
responsible for all coastal engineering matters addressed in the Technical Guide and he 
was the primary author of Section 7 of that Guide related to Hazards.  Mr. Kolberg 
explained that there is regulatory limit beyond the dynamic beach but his evidence 
focuses on the location of the limit of the dynamic beach.  He noted that there are 
seawalls along the entire stretch of Crystal Beach, from the easterly pier to his area of 
focus and the beach is used heavily.  The walls have performed and the dance hall 
foundation on the subject site has survived for decades.   

Mr. Kolberg offered what the Board determines to be a more flexible and more 
practical approach to assessment of the proposed development in the context of the 
PPS than his two opposing colleagues.  He opined that the “realistic and practical limit” 
of the dynamic beach hazard along the shoreline reach within which the site is located 
was assessed to be the lake ward limit of the existing shoreline seawalls and protection 
structures at the back of the beach.  He relied on the longstanding presence of the 
seawalls at the back of the beach and the extensive, permanent, existing development 
of the backshore area behind the seawall and an assessment of the hazard.  He 
supported his approach by referencing the Technical Guide’s recognition of the 
application of local standards and procedures in areas of existing development to deal 
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with local conditions.  Thus, the existence of established seawalls and shore structures 
delineate the effective limit of the dynamic beach at the site.   

It was on this point of establishing the limit of the dynamic beach at the existing 
seawalls that Mr. Kolberg opined is “similar” to the case of a beach backed by a fixed 
cliff or bluff.  Ms Sullivan opined that if relevant authorities were to accept the notion that  
manmade structures can replace and are equal to natural features like a bluff/cliff, then 
anything can be built anywhere in the Province without regard to the natural processes 
or features occurring along the shorelines.  Mr. Kolberg argued persuasively, however, 
that this proposal addresses existing shoreline protection and extensive backshore 
development in the context of specific local conditions, noting that dune processes are 
not taking place in the developed backshore area at this reach of Crystal Beach 
shoreline and have not for many decades.  He offered his opinion, supported by the 
Technical Guide’s recognition that there are ways to exercise flexibility when dealing 
with areas of existing development.  The Board reflected on Mr. Kolberg’s analogy and 
accepts his evidence that in no way was it presented to suggest that the seawalls 
function just as cliffs and bluffs do.  Rather, in response to Dr. Davidson-Arnott’s and 
Judy Sullivan’s criticism of Mr. Kolberg’s comparison, Mr. Kolberg replied that the 
presence of longstanding shore protection works along this reach of shore had the 
“same effect or net outcome” as any cliff or bluff that effectively limits the practical 
extent of the dynamic beach at this site.  The longstanding and historic presence of the 
seawalls has been functional in maintaining the shoreline position. Further, the 
Shoreplan Report, prepared for the NPCA, is consistent with the dynamic beach hazard 
delineation approach that the Baird Report contains.  Specifically:  “The authors of this 
report have also adopted the practice of limiting the dynamic beach allowance when the 
upper portion of the beach is restrained by an existing shoreline protection structure if 
that structure acts like a cliff or bank.” This was an explanation that the Board found to 
be both reasonable and appropriate in Mr. Kolberg’s assessment of local conditions at 
Crystal Beach. 

The Board also finds persuasive Mr. Kolberg’s opinion that to apply the generic 
dynamic beach hazard limit as Ms Sullivan proposed, is neither a reasonable nor 
practical approach for this particular, extensively developed reach of shoreline.  The 
existing development at Crystal Beach is virtually continuous and uninterrupted and the 
longstanding presence of the existing seawalls and development has “realistically 
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eliminated” the area landward of the seawalls from the dynamic beach zone for 
decades.  If one applied the generic dynamic beach limit, virtually all of the existing 
waterfront properties along this reach of shoreline would be “sterilized with minimal or 
no future rights for development or redevelopment” and would require the removal of all 
the existing seawalls.  The Board also finds persuasive Mr. Kolberg’s statement that 
applying the generic dynamic beach limit would make it unrealistic to expect that all the 
private existing waterfront properties along this reach of shoreline would be frozen and 
the extensive existing development and seawalls would be removed to restore a relict 
dune system that “has not been active for 50 to 100 years.”  What is especially 
important to reiterate after the Board’s reading of the geo-morphological and related 
technical evidence is that the NPCA, the duly delegated authority responsible for 
assessing all shoreline applications, has accepted Mr. Kolberg’s writings and 
delineation of the dynamic beach as contained in the Baird Report.   

The Technical Guide identifies local shoreline management plans as the best 
means for the application of local standards and procedures Shoreline Report’s authors 
adopted Mr. Kolberg’s approach.  Neither Dr. Davidson-Arnott’s nor Ms Sullivan’s 
criticism of the content of these reports is accorded serious weight by the Board as such 
criticism holds these documents to unreasonable and narrow interpretations of the PPS 
policies. Despite Ms Sullivan’s suggestion that the Baird Report and the NPCA in the 
Shoreline Report have applied incorrectly the dynamic beach hazard definition, the 
Board prefers the supporting evidence that the limit has been applied appropriately and 
correctly for the subject site and the proposed development is not within the defined 
dynamic beach hazard. 

Further, even while the PPS identifies the hazard area as a ‘no development 
zone’, and with its provincially delegated authority, the NPCA can grant permission for 
development in hazard areas “…if, in its opinion, the control of flooding, erosion, 
dynamic beaches, pollution or the conservation of land will not be affected by the 
development.”  Mr. Kolberg opined that the NPCA’s approach is in fact consistent with 
the PPS, which allows that development may be permitted in those portions of 
hazardous lands where the effects and risk to public safety are minor so as to be 
managed or mitigated in accordance with the flood-proofing, protection works and 
access standards.  The Board found this evidence to be highly persuasive.  As the 
proposal shows, the minimum requirement of the flood-proofing standard is met with 
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details of the protection works to be determined during the detailed engineering stage.  
Indeed, the PPS recognizes that flexibility may be exercised by municipalities should 
development and site alteration be considered within an area of provincial interest.   

The Board also finds reasonable Mr. Kolberg’s recommendation that the 
protection works can be determined during the detail design stage to meet the 
requirements of the Province’s protection works standard.  Such works are clearly 
outlined in Mr. Kolberg’s work and Mr. Kolberg himself identifies the proposed shoreline 
protection works at the site and as the Board heard, these will be applied in the course 
of the site’s development once approval is given.   

The area is also home to the Fowler’s Toad, which is an endangered species of 
toad that requires the highest level of provincial protection.  Part of the Applicant’s 
overall proposal related to the proposed shoreline works at this site involves a separate 
process (not before the Board) that offers the financial resources necessary and a plan 
for the “Creation of Dune Habitat” to improve the toad’s beach habitat.  The Board heard 
that this process in fact makes it possible to improve the lot of the Fowler’s Toad. 
Vegetation and other design features will be incorporated to mitigate losses of sand 
further to the inland areas and at the east side of the property, the proposed shoreline 
works consist of removing the existing vertical stacked concrete block wall and the 
wood frame building and replacing these with more natural shoreline structures.  And as 
stated in the Baird Report, the proposed development meets the access standard for 
safe vehicular and pedestrian movement and access/egress during times of flooding.   

The Board determines the Baird Report provides a comprehensive, well thought 
out and expertly planned series of protection works for this site that satisfy the policy 
requirements of the PPS, the Technical Guide’ directives and the NPCA’s policies as 
presented to the Board.  All of these elements – the proposed shoreline works and 
works to address the wind transport of sand – demonstrate persuasively to the Board 
that they do not encroach onto the existing dynamic beach.  The existing seawalls and 
shoreline structures delineate the extent of the dynamic beach hazard and existing 
works at the east and Midwest area will be relocated landward, thus actually increasing 
the dynamic beach width.  The existing seawall at the west end of the site will remain 
and that existing condition will not be altered.  The Board accepts as persuasive Mr. 
Kolberg’s opinion that the extensive shoreline works that the proponent will implement 



 - 38 - PL100345 
 

will not have a detrimental impact on the existing dynamic beach processes occurring 
on Crystal Beach and specifically not on the Bay Beach property. 

In this regard, and with reference to this decision’s aforementioned finding 
regarding the need for an EIS, the Board accepts as persuasive Mr. Kolberg’s 
professional opinion that an EIS is not required prior to the Board’s approval of the 
subject Zoning By-law Amendment to address encroachment of structures within the 
dynamic beach zone and the impacts on the natural beach, dune dynamic because the 
proposed shoreline works do not encroach onto the existing dynamic beach.  The Board 
also finds persuasive his resulting opinion that there will be no adverse impacts on the 
existing beach dynamics and surrounding land uses as a result of the proposed 
shoreline works by virtue of the assessments done.  The Board also finds persuasive 
Mr. Kolberg’s opinion that a natural beach-dune system has not existed at this site for 
decades, particularly where structures existed and where a parking lot has been 
established.  In this regard, the Board is persuaded that the dynamic beach has 
effectively been limited by the extent of the existing seawalls and development and that 
there is no existing dune system to protect, save for providing for the “Creation of Dune 
Habitat” for the Fowler’s Toad.  As Mr. Kolberg explained, the old foredune has not 
been part of the dynamic beach system at the site for many decades and the evidence 
provided revealed no plans on the part of either the Town of Fort Erie or the NPCA to 
restore the foredune and especially not to require the removal of the existing 
development along the Crystal Beach shoreline. 

The Board finds that shoreline protection that complies with the various Technical 
Guide standards for flood-proofing, protection works and access standards have been 
provided; that additional coastal engineering study and detail design will address the 
details of the proposed shoreline protection; and notes that the NPCA will have to be 
satisfied and any detailed technical issues resolved before it issues its permit. 

Mr. Kolberg disagreed with Ms Sullivan’s suggestion that the removal of existing 
shoreline protection structures would return the shore to a natural beach/dune system.  
Such action would also require the removal of all of the existing development in the 
backshore and as stated, no such removal is contemplated by either the Town or the 
NPCA.   
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Where Ms Sullivan opined that the proponents failed to consider erosion 
hazards, Mr. Kolberg noted that this was identified in the Baird Report on page 23 as 
“low to non-existent”, as was the stable slope allowance.  He added that the Baird 
Report addressed the “Flooding Hazard” criterion and noted that this is not the only 
hazard criterion that would allow for structures to be built within the hazard area.  The 
PPS clearly does not preclude development within the flood and erosion hazard limit 
and the Technical Guide provides guidance for addressing the hazards. 

The Board noted that the NPCA has applied the Generic Regulation in “generic 
cases” when defining the dynamic beach hazard with the natural features in its area of 
responsibility.  As Mr. Kolberg explained, in many cases the natural features actually 
exist and there is limited existing development and the Authority does not allow new 
development within the dynamic beach hazard.  He added that the approach applied to 
Bay Beach is a site-specific application based on the conditions relative to the Bay 
Beach site and on the considerations outlined in the Technical Guide for flexibility in 
areas of existing development.  The Board accepts as persuasive that the conditions at 
Bay Beach are not found “across the majority of the province.” 

Mr. Gillespie submitted that this is a precedent-setting case with far-reaching 
implications for similarly situated cases along provincial shorelines.  The Board assigns 
little weight to this suggestion or to Ms Sullivan’s statement that this would mean that 
“Any development may occur along the shoreline as long as one has an existing 
shoreline structure.”  The Board notes that any proponent must provide evidence that it 
can address satisfactorily to Provincial authorities the hazard conditions of any 
individual site in accordance with the Technical Guide and even then, all final designs 
are subject to Conservation Authorities’ regulatory approval.  The individual 
circumstances of this site are evaluated in its particular context and should not be seen 
as having precedent value for subsequent development along the Great Lakes 
shorelines.  While this case has decided the dynamic beach limit for this property in 
favour of the proponent, the Board does not presume to determine the same limit for 
other properties nor was it asked to consider other properties.  For these reasons, the 
Board’s decision does not have the precedent value that Mr. Gillespie has suggested.  
The Board will not decide whether shore protection works in other locations should be 
used to establish the limits for the Bay Beach property.  That occurs in relation to site 
specific applications and an application of the Technical Guide and shoreline 
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management plans applicable to specific sites.  There is no application of this case to 
the rest of the Province as Mr. Gillespie submitted. 

The Board also assigns very little weight to Ms Sullivan’s assertion that approval 
would mean that “All shoreline structures can now be considered the same as a 
cliff/bluff system.”  As Mr. Kolberg explained persuasively, he clarified that the existing 
and longstanding protection (seawalls) and development merely act to limit the practical 
extent of the dynamic beach hazard. 

Ms Sullivan opined that Mr. Kolberg had created his own provincial policy 
technical definition (i.e., “Dynamic Beach Backed by any Shoreline Structure, requiring 
only the Flooding Hazard criteria be applied and not the Dynamic Beach”) that is neither 
technically justified nor supported by the PPS.  Mr. Kolberg argued persuasively that 
neither he nor the proponents have proposed any new policy or technical definition but 
rather, a definition that recognizes existing conditions of the existing development on 
this particular site in a way that provides a degree of flexibility that is recognized in the 
Technical guide for areas of existing development.    

As for the opponents’ suggestion that permitting development that increases the 
existing use runs counter to the PPS, Mr. Kolberg noted that new development 
(including increased use), redevelopment and development within regulated hazard 
lands are permitted by the NPCA provided the hazards are addressed.  Further, in the 
context of the suggested EIS, Mr. Kolberg noted that the flooding and wave attack 
hazards were already considered fully and addressed in the Baird Report.  The existing 
shore protection is proposed to be moved landward and the shoreline protection will not 
have adverse effects on the existing coastal processes.  The NPCA accepts this opinion 
and the report findings and accepts that the proposed works will improve the existing 
beach conditions.  Finally, Mr. Kolberg responded that despite Dr. Davidson-Arnott’s 
summary conclusions related to potential hazards that this development might create, 
all hazards can be addressed in accordance with provincial standards as presented in 
the Technical guide; that adequate shore protection is possible to mitigate hazard in 
accord with those standards and the proposed measures are environmentally sound; 
there is access to the protection works; and there will be no adverse impacts on the 
existing beach conditions, making an EIS unnecessary. 
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The Board was asked to consider the nature and scale of the hazard.  The 1985 
storm was a good indicator storm and close to the standard for which engineers are to 
design; that is, the 100-year storm incident.  The Board learned that the 1985 storm was 
within centimetres of the measurement gauge at Buffalo.  Mr. Kolberg told the Board 
that Crystal Beach was not extensively damaged at that time and it had withstood the 
ravages of that storm. He said he had observed many shore protection structures in the 
subject area that had been performing there for an extended period of time.  He added 
that the storm was close to the 100-year flood line and Crystal Beach had not been 
damaged at that time.  However, local resident Catharine Herbert provided a series of 
photographs she had taken and had collected from the local press to indicate there was 
significant property damage during the 1985 storm.  Ms Herbert told the Board that 
some of these properties had cement walls in front of them but which had not been 
photographed so the height of those seawalls could not be determined.  Ms Herbert’s 
pictures were demonstrative to the Board of significant damage arising from the 1985 
storm.  In the case at hand, the site specific local conditions include shore protection 
works to the east and west of Bay Beach, which have provided historical protection for 
many decades and Ms Herbert’s evidence showing damaged properties from the 1985 
storm and photographs of other properties both near and further away from Bay Beach.  
While the Board accepts that some cottages and buildings were damaged in that storm, 
the Board cannot assign significant weight to the extent of that damage without knowing 
the specific conditions for each of these buildings, their flood protection or the shore 
protection works in place in 1985. When compared with the visual evidence, the Board 
prefers the Baird Report, which provides extensive recommendations for mitigating 
works to protect the shoreline and the proposed building to withstand a rarely occurring 
situation and standard to which the proponent must design, using modern technology 
and design materials.  In this context, Ms Sullivan also admitted that local conditions are 
always relevant and she defers to the NPCA to make decisions on site-specific 
development proposals, which the Conservation Authority has done and it has deemed 
the proposal’s measures for shoreline protection to be acceptable. 

The Board finds that the NPCA’s acceptance of this proposal cannot be 
overturned through the opposing witnesses’ adherence to a generic and broad-based 
application of PPS standards to the Bay Beach proposal.  As the delegated agency with 
Provincial authority, the NPCA is satisfied that the mitigating protection works 
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associated with the proposed development are both sufficient and appropriate to protect 
the dynamic beach that occurs along the Bay Beach shoreline.  The opposing witnesses 
were highly critical of development on this site in the manner prescribed and one of 
these, Dr. Davidson-Arnott, actually wanted to see the property return to a foredune 
system, which was not a proposal that the Board was asked to consider.   

The Board determines that as the provincially delegated authority, the NPCA is 
uniquely placed to evaluate and assess development applications in proximity to the 
Province’s shorelines in the context of the PPS, and the NPCA’s acceptance of the 
Baird Report in ultimately supporting the Bay Beach proposal is highly significant.  As 
referenced, PPS policy 1.1.3.3 speaks to the use of existing building areas for 
intensification.  The Board determines that the following evidence situates the dynamic 
beach hazard up to the shore protection works:  Mr. Kolberg’s expert interpretation of 
the Technical Guide; the NPCA’s acceptance of his interpretation on its own behalf and 
by means of delegated authority from the Province; the fact that the Province was not in 
attendance at this hearing, rendering further legitimacy to the Conservation Authority’s 
acceptance of what has been presented for its consideration; that regional 
environmental and shore policies as approved by this Board look to the NPCA to map 
the limit of the dynamic beach; that the Shoreplan Report, independently prepared of 
Mr. Kolberg, put the limit at the shore protection works; and that the NPCA has adopted 
that updated shoreline management plan. 

Having preferred Mr. Kolberg’s approach of assessing the proposal in the context 
of the relevant PPS policies, which he reviewed in an appropriate and flexible manner, 
to the opposing witnesses’ rigid and narrow interpretation of the PPS for the reasons 
indicated, the Board determines that the proposed development sits behind the dynamic 
beach hazard as defined under the PPS.  The Board has preferred the co-proponents’ 
more flexible approach in respect of the interpretation of policy documents to the 
opposing witnesses’ rigid analysis of the proposal in the context of the PPS for the 
reasons stated.  The Board also finds that neither the spirit nor direction of the PPS and 
its policies are undermined by this approach and/or a reading of the proponents’ 
technical evidence related to the dynamic beach hazard and its limits.  The Board 
determines, therefore, that there are many reasons as provided why no EIS or other 
assessment is required prior to approval of the Zoning By-law Amendment as issues 
surrounding the encroachment of structures within the dynamic beach zone and the 
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impacts on the natural beach, dune dynamics and surrounding land uses have been 
satisfactorily addressed by the Applicants. 

Planner Paul Johnston spoke in opposition to the application.  He opined that the 
proposal is not supportable from a land use planning perspective and does not 
represent good planning; it does not conform to the general policies of the 1987, in-
force Official Plan, the 2006 adopted Official Plan and the 2005 Crystal Beach 
Neighbourhood Plan; and is out of keeping with the character of the surrounding, low 
density residential neighbourhood. 

Mr. Johnston referenced the site’s zoning as C2 General Commercial and its 
designation in the Town’s Official Plan as General Commercial.  He noted that the Plan 
also provides that residential uses may be permitted provided they are located above 
the ground storey of the building, whereas the developer has proposed several guest 
residential suites on the ground floor.  Mr. Mostacci responded that there will be no 
residences on the ground floor and instead, up to three guest suites will serve as 
commercial uses and not dwelling units and there will be no food preparation facilities 
present.  He noted that the lobby, mail kiosk and moving room are only accessory and 
incidental uses and the Zoning By-law permits these uses. 

Mr. Johnston expressed concern with a building of this height being placed in a 
zone where the maximum C2 zone category is 2.5 storeys and where the Town’s 
zoning by-law is 9 storeys in the Residential Multiple 2 zone category.  He characterized 
the local planning documents as “either considerably out of date, not approved, non 
statutory, or lacking in specific direction on the significant planning matters at issue in 
this hearing,” which does not instil public confidence in the process.  The Town’s 
planning witness, Mr. Palmer, replied that a Plan lacking in detailed restrictions or 
performance standards is not necessarily a Plan that is out of date or inappropriate but 
rather is “specifically and knowingly prepared” to provide for flexible interpretation and 
substantial discretion to Council in its deliberations on the merits of an individual 
development application.  And Mr. Mostacci explained that Town’s strategy is to 
implement its Neighbourhood and Secondary Plans on a municipal-wide basis and with 
five (5) such Plans adopted, the Town is in the process of bringing them into the Official 
Plan through the secondary plan process. 
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The Board accepts as persuasive Mr. Palmer’s opinion that the in-force Town of 
Erie Official Plan provides balance between control and flexibility that is inherently 
included in it and is a reflection of the desires of the Council that approved it.  The 
Board finds further that this concept of inherent flexibility extends to the new Official 
Plan with its similarly vague approach to issues of height, density and neighbourhood fit.  
The Board also determines that matter of flexibility is an appropriate approach for the 
development context within Fort Erie. 

Mr. Johnston’s reference to the policy documents was considerable and in the 
context of existing planning instruments, he opined that the proposal conflicts with a 
great many of the relevant objectives and policies affecting this proposal.  His witness 
statement quotes extensively from excerpts from the various documents and his opinion 
results in statements that the proposal does not conform to various policy directions.  In 
the case of the in-force Official Plan, the proposal fails to meet objectives to protect and 
enhance the Lake Erie frontage, provide for a land use pattern that builds upon the 
historical development of the Town or minimize incompatibility between land uses. 

Mr. Johnston also opined that the proposal does not conform to the general 
policies of the Crystal Beach Neighbourhood Plan, which is a secondary plan and which 
provides three possible development scenarios for the area.  Mr. Mostacci responded 
that the Plan suggests criteria for any proposed public/private development of the 
subject property and the proposal addresses these, including design, public art, open 
space, traffic calming features, parking among others.  Mr. Fothergill referenced this 
secondary plan and the various elements that the Appellants cited as relevant and he 
opined persuasively that in fact this “is not a Planning Act document” and development 
proposals do not have to meet strict consistency/conformity tests with respect to this 
Plan.  Nonetheless, he persuasively cross-referenced all of these elements of the 
secondary plan his Planning Justification Report, which the Board determines were 
answered satisfactorily and which were responsive to these elements in the context of 
the proposed development. 

As for the 2006 Growth Plan for the Greater Golden Horseshoe (“Growth Plan”), 
Mr. Johnston opined that the location of the subject lands is not an intensification area; 
it is not well served by transit; and the Gateway Economic Zone is only remotely related 
to the proposal.  In terms of the 2005 PPS, Mr. Johnston opined that the proposal 
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“adversely affects public access to the shoreline by providing for private residential and 
commercial development on a public beach and shoreline” and he adopted the urban 
design evidence of Ms McKenzie related to incompatibility with the character of the 
neighbourhood.  The subject lands are located within an identified Urban Area in the 
Region of Niagara Policy Plan.  Mr. Johnston opined that the proposal is inconsistent 
with this Plan because it would develop public shoreline lands for private purposes and 
reduce public access to the waterfront and the beach and he adopted Dr. Davidson-
Arnott and Ms Sullivan’s opinion that development would occur within the dynamic 
beach hazard limit. 

Mr. Palmer responded persuasively to all of Mr. Johnston’s planning concerns.  
Like him, Mr. Palmer cited numerous policy excerpts to support his professional opinion.  
He opined that the process to carry out the Bay Beach Master Plan and the proposed 
rezoning to facilitate the development provided adequate consideration of provincial 
interest and Council had regard to previous decisions under the Planning Act in respect 
of this site.  The proposal is consistent with Provincial and Regional planning directives 
and conforms to the current, in-force Official Plan of the Town of Fort Erie by “promoting 
sustainable economic development in a healthy natural environment; efficiently utilizes 
municipal services and infrastructure; protects the financial and economic well-being of 
the municipality; is an appropriate location for growth and development; and promotes 
development that is sustainable, supports public transit and is pedestrian-oriented.” 

In respect of Issues 1, 3 and 6, Mr. Palmer made extensive references to the 
PPS, Places to Grow and the Regional Official Plan and cited these in his witness 
statement.  His opinion is that the proposed development conforms to the Growth Plan 
and the Regional Official Plan and is consistent with the PPS.  As for Issue 4 related to 
the Town’s existing Official Plan, he advised that this document provides general 
direction but any development proposal must be reviewed in the context of all of the 
applicable policies of the Plan.  He responded to Mr. Johnston’s concerns about this 
document by writing that “The level of generality within the Plan, as it applies to the 
Subject Site, is an approach intended to promote flexibility for development within a 
context of compatible development.”  His reasons for suggesting conformity with the 
Official Plan are persuasive to the Board and are outlined comprehensively on page 82 
of his witness statement, which the Board accepted as significant evidence of 
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comprehensive review and assessment and persuasive evidence that the proposed 
development respects the referenced upper-tier planning documents.    

Issue 5 related to the new, not-in-force Town Official Plan and Mr. Palmer’s 
reference to nearly two-and-a-half dozen of its policies and cautioned that while a 
previous Council adopted this document in 2006, the Region has yet to approve it and it 
has no formal statutory relevance for the review of the proposed development.  
However, like the in-force Plan, this new Plan also includes broad goals and objectives 
related to housing, economic development, environmental protection and land use 
policies, including transportation and servicing policies and various planning tools for 
implementing the Plan and its policies.  Even without that formal statutory status, 
however, Mr. Palmer opined that the proposed development generally conforms to the 
new Official Plan and can be appropriately implemented through the proposed rezoning 
process, based on his review of the site specific policies that apply to Bay Beach. 

Issue 8 deals with the Crystal Beach Neighbourhood Plan where further 
extensive analysis was undertaken that directs the establishment of the master plan for 
Bay Beach and addresses adequately the Neighbourhood Plan.  He opined that Council 
considered the development scenario that provided the greatest overall positive 
economic, social and aesthetic impact on this Neighbourhood in light of the Master 
Plan’s and proposed development’s compatibility with the surrounding context. 

As for Issues 7 and 9, any issues arising from the Town of Fort Erie Parks and 
Open Space Master Plan were adequately considered; and community benefits 
recommendations will assist the Town in achieving these.  Further, the Bay Beach lands 
will remain in public ownership including the beach and access has been maintained. 
The Board notes, however, that this Master Plan is not a Planning Act document.  
Proposals are not required to meet strict consistency and conformity tests with regard to 
said Master Plan.  Rather, it merely provides guidance and direction to Council and the 
Board considered its relevance in that context and in the Board’s determination, the 
proposed development does not offend this document as the supporting witness 
testified. 

Mr. Palmer went on to consider other documents he viewed as relevant and 
which contributed to his support of the proposed development.  These include the 
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Crystal Beach “Community Assist for an Urban Study Effort” (CAUSE) Study, the Town 
of Fort Erie’s 2007-2010 Strategic Plan; and the Region of Niagara Sustainable 
Community Policies.  He opined that the direction and objectives of these documents 
are met by the Town’s movement forward with the Bay Beach Master Plan and the 
proposed development. 

Finally, Mr. Palmer cited five “key concerns” of the stakeholders as expressed to 
him during interviews, all of which he addressed in six recommendations to Council.  Of 
these, Town Council adopted each of these save and except for the last one related to 
policing bad behaviour on the beach, which Council deemed to be a Niagara Regional 
Police enforcement matter. 

The Board determines that the proposed development conforms to the policies of 
the Growth Plan and the Niagara Regional Policy Plan; is consistent with the relevant 
policies of the PPS and Town of Fort Erie Official Plan; is compatible with the adjacent 
community and creates no undue or adverse impacts on the adjacent properties; and 
represents good land use planning and is in the public interest. 

The Board also considered the contents of Mr. Fothergill’s Planning Justification 
Report and his witness statement echoed the opinions of Mr. Palmer and Mr. Mostacci 
in terms of the appropriateness of the proposed development for the Bay Beach site.  
Considering Issue 2, Mr. Fothergill opined persuasively that the proposal addresses and 
is consistent with the purposes of the Planning Act as identified in Section 1.1 as well as 
having regard to matters of Provincial interest outlined in Section 2.0.  In the context of 
all of the planning materials, the Board places significant weight on Mr. Fothergill’s 
professional opinion that the proposal introduces a sustainable economic development 
within a healthy, natural environment in a manner that is led by provincial policy, 
integrates matters of provincial and municipal interest through a process that was open 
and transparent.   

The Board also heard from several interested participants who presented their 
various perspectives on the proposed development and who expressed their support for 
and opposition to a residential building being built on the Bay Beach property. 

Patricia Nowak-Murrette and her family owns the property to the immediate west 
of the Bay Beach property, which is a recreational property and which she and her 
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family use seasonally.  She said the height is troubling and creates overlook and rooftop 
amenity spaces on different rooftops and she opined that shadowing might affect 
marketability if another family were to use the property.  She was concerned with the 
visual obstruction of looking at the building when the family is in its yard and she 
suggested that the proposed development is not compatible with surrounding structures 
and the possibility of commercial activity occurring within the neighbourhood. 

The Board noted that Mrs. Nowak-Murrette’s family property currently abuts a 
fence and a view of the wall of the former lobster house.  The property is not used in the 
winter months but rather during school vacations during the summer; her parents arrive 
in mid-May and leave in mid-October.  The Board considered her concerns in the 
context of all of the professional evidence that was proffered by experts in the course of 
the hearing and determines that these concerns were addressed adequately and 
persuasively through the supporting urban design evidence and expert opinions that no 
adverse impacts will be created on her family’s property to the west for the reasons and 
evidence cited earlier. 

Local realtor Phil Smith said that the end of the amusement park coincided with a 
widespread downturn in the real estate market, which had “catastrophic affects” (sic) on 
the community that lasted for years.  On one hand, he opined that business in Crystal 
Beach has been on the upswing in the last few years with many new businesses being 
opened, renovated and expanded and that the area is “rapidly becoming a trendy place 
to live, visit and to do business” which he attributes to the Town’s purchase of the Bay 
Beach property as well as Council’s adoption of a Neighbourhood Plan for the area.  He 
noted that the area has seen a “tremendous growth” in terms of real estate values and 
he spoke at length about the “feel” of Crystal Beach.  On the other hand, he does not 
see room for this project to develop in Crystal Beach as the subject property is not large 
enough to accommodate this development without impacting surrounding property and 
business owners.  This opinion is not borne out in the supporting professional evidence, 
however, which the Board preferred for the reasons outlined.  Mr. Smith’s suggestion 
that the proposed development will have “devastating affects” (sic) stands in contrast 
not only to the supporting planning evidence but even to that of the opposing 
professional witnesses and to that of other interested participants and is assigned very 
little weight.     
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Lastly, Mr. Smith’s opinion that the local economy would be adversely affected is 
without foundation in the Board’s determination.  The parking issue he raises was 
satisfactorily dealt with through planning studies and on-site visits and the evidence 
shows that a sufficient parking supply exists to accommodate the development.  If, as 
the Board read in his statement, business owners are more optimistic than they have 
ever been that Crystal Beach is moving in the right direction, then it is logical to assume 
that the Town’s strategic plans to revitalize and showcase this area through the 
development of a landmark building must therefore be part of that move “in the right 
direction.”  Mr. Smith’s reference to business being on the “upswing” cannot reasonably 
be proffered while asserting at the same time that this proposal would undermine 
business growth or that most of the potential for further business growth is predicated 
on Bay Beach serving as a public beach park area. The Board assigns little weight to 
this suggestion as a narrow view of business development that effectively precludes 
consideration of the Bay Beach property as a developable site, particularly where the 
co-proponents have demonstrated the capacity to develop in a manner that has the 
potential to benefit the larger neighbourhood.  The Board also assigned very little weight 
to Mr. Smith’s opinion that the proposed development would compromise the enjoyment 
and quality of life of existing landowners or that it would impact adversely local 
businesses.  His statements and opinions were recorded by assigned little weight when 
situated in the context of all of the evidence presented at the hearing. 

Resident Brian Watson is active in community issues and affairs and he too 
opposed the development.  Mr. Watson’s comments surrounding how the proposal 
differs from what currently exists in the area were assessed in the context of the 
professional land use planning evidence and expert opinions and the Board has made 
its determination in respect of the supporting evidence for the reasons outlined in this 
decision.  Considered in that context, the Board prefers the expert witness statements 
and opinions and the Board’s exercise of comparing and contrasting all professional 
evidence in the context of the planning documents and facts of this case to the 
anecdotal commentary, however well meaning and articulated, by this interested 
participant.  As for his concern regarding the development reducing public access to the 
beach, the Board heard repeatedly that public access to the beach will remain it will be 
enhanced and the site proposes no building on the beach, which will remain in public 
ownership. 
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Mr. Watson also questioned the cost of this proposal, both to the Town and to 
residents and whether initial costs and benefits are reflective of the actual development.  
He was involved in an alternative proposal that would have restored to parkland that 
portion of the Bay Beach property lying on the south side of Erie Road.  As explained by 
the Town’s Planner, Mr. Mostacci’s reply statement advised that planning staff and the 
proponent had reviewed Mr. Watson’s independent study.  He explained, however, that 
apart from the uncertain economic and fiscal assumptions presented in that work, the 
concept did not adequately respond to a number of functional matters, most significantly 
public parking and accessibility or the impact that his two, six-storey buildings would 
have on Erie Road and the surrounding properties. 

On the matter of whether business was on the upswing in Crystal Beach, a 
notion proffered by Mr. Smith, Mr. Watson opined that despite the “huge present day 
popularity” of the public beach during the key summer season, especially on weekends, 
this has not translated into a booming local tourist-based economy.  He noted that 
neither the Crystal Beach Improvement Area (CBIA) nor the Town have not been doing 
enough to encourage visitors to explore the community outside of the immediate vicinity 
of the public beach.  Given his desire to remove commercial activity from the beach in 
order to draw tourists into the village area, it begs the question – what is the best way 
for the Town to effectively engage business development and investment in Crystal 
Beach?  In point of fact, one must start somewhere and the Town has done so through 
a public consultative process and in concert with its planning and related instruments to 
put forward a strategic vision for the community and, in partnership with the Molinaro 
Group, this proposed development that demonstrates in the Board’s determination a 
persuasive step toward invigorating Crystal Beach.  The Board assigned little weight to 
Mr. Watson’s opinion that the CBIA’s business development strategy of taking any 
proposed commercial development away from the beach because you want tourists to 
move off of the beach and go elsewhere within the area to find food and shopping 
opportunities is better than the current proposal before the Board.  Indeed, the Board 
views the proposed development as but one proposal in the Town’s overall strategy for 
revitalizing the Crystal Beach community through progressive and flexible planning 
approaches with tangible benefits derived today and beyond. 

Former Mayor Wayne Redekop provided a history of the negotiations and 
acquisition of the Bay Beach property dating back to 2001.  While initially supporting the 
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proposal, he told the Board that his opinion had changed after hearing from the 
community through public consultations that development should be limited on the 
south side of Erie Road and in favour of developing a public park.  He notes in his 
prepared statement that in order to build a community, a municipal council needs to 
pursue a vision of the future that reflects the needs and aspirations of members of the 
community.   

The Board appreciated Mr. Redekop’s view and accepts that he was persuaded 
by some residents who opposed development of the subject lands which, had been 
developed with commercial uses in decades past.  On the other hand, it is clear that 
some residents do support development on this site and the best expression of this is 
by the Council that developed a strategy and approach not only for the Bay Beach 
property but for revitalization of the Crystal Beach community.  Clearly, the Town of Fort 
Erie has a vision to make this area the best that it can be.  Naturally, diverse plans and 
concepts arose and passionate opinions exist both for and against the development.  
But in this context, when coupled with the fact that that local community was impacted 
adversely by the closing of its previous amusement park employer and operator, the 
proposed development represents a tangible, municipally driven plan to move forward 
to create new opportunities for the community while providing a return on investment by 
partnering in a most unique way with an established and experience developer as the 
Molinaro Group is.  On this latter point, while the Board recognizes that a group of 
residents opposes the development, so too have other residents and Council expressed 
their support for moving ahead with a proposal that is viable in the context of all of the 
planning documents and in the opinion of a host of expert witnesses who testified 
persuasively that a zoning by-law amendment will facilitate development that represents 
good planning for this site. 

Lastly, the Board recognizes the information that Crystal Beach resident and past 
CBIA Chair Winnie Swalm furnished to the Board. Speaking in support of the 
development, Ms Swalm detailed the community’s attempts in the late-1990s to 
revitalize the local area following the disappearance of the Crystal Beach Amusement 
Park.  She cited an “aesthetic” decline in the area between 1999 and 2005 along with a 
“slight rejuvenation” of the business community when five antique stores opened, some 
restaurant and retail stores and the CBIA and Friends of Crystal Beach working to 
promote the community.  In contrast to Mr. Smith’s opinion, Ms Swalm advised that 
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between 2005 and today, she has witnessed a “slow regression” of business 
establishments despite “a lot of effort” that has been put into invigorating the 
community.  She added that there is a rollercoaster, up and down pattern of housing 
improvements and “stability and predictability are not attained.”   

To support her opinions regarding the community’s level of business success, Ms 
Swalm provided the Board with the results of her research into the history of business 
success entitled “Business Profiles in Crystal Beach – approx. 2000-2010”. The Board 
finds Ms Swalm’s work in this regard to help to establish the “slow regression of 
business establishments in the area.  Although presented from the perspective of a lay 
witness, Ms Swalm’s conclusions are worth repeating in this decision.  In the time 
period covered, Ms Swalm noted that businesses frequently open and close; many 
unoccupied buildings remain unoccupied for periods of time; the duration of business 
life for the majority is three years or less; many are open for the summer months only or 
weekends only; and only a handful are open during what is considered regular business 
hours.  This unscientific but otherwise persuasive evidence represents Ms Swalm’s 
comprehensive knowledge of the local business conditions.  When considered in the 
context of all of the interested participants’ opinions, the evidence of many supporting 
and opposing professional witnesses as well as the Town’s position and the wealth of 
documentary evidence, the Board determines that the co-proponents’ proposed 
development can play a role in reinvigorating the Bay Beach property and the larger 
Crystal Beach community in a manner consistent with the Municipality’s objectives. 

Lastly, Peter Koutroulakis spoke in support of the application and noted that only 
80 percent of the first phase of the Crystal Beach Tennis and Yacht Club was sold and 
the developer sold off the remaining phase 2 and 3 lands.  He opined that a gated 
community does not work, whereas the proposed development is good because it is not 
gated and has open access to the beach.  It was his opinion that a 12-storey building 
would not be out of character given that he had lived for 35 years in close proximity to 
the old, 9-storey-tall rollercoaster at Crystal Beach. 

The Board considered extensive submissions from the Counsels including a 
number of cases of authority to support their respective positions and these were 
assessed and weighed in the context of the evidence presented in the course of the 
hearing.  In the Board’s view, there is no dispute that public consultation for this process 
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has been extensive; the Town’s performance objectives for this site are valid and in the 
public interest; the public-private partnership presented here is an innovative way to 
achieve these objectives; and while the proposal is different from anything else found in 
Crystal Beach, it is a proposal that is deemed to be compatible for all of the reasons 
stated. 

The Board accepted as persuasive Ms Smith’s submission that this proposal 
enables the Town to achieve its planning goals that would never occur without private 
investment.  The co-proponents have provided a persuasive solution to attract public 
interaction with beach access that includes special features, provides sufficient public 
space, provides a mix and type of commercial space, uses space and materials in a 
functional way and is architecturally authentic and will have a positive impact on the 
character of Crystal Beach as well as provide long-term benefit to the community. 

In this regard, the Board has determined that other than the co-proponents’ plans 
for provision of improved habitat for the Fowler’s Toad as indicated in their protection 
works, the Bay Beach property south of Erie Road should not be returned to a naturally 
functioning state – a state that in fact has not existed on this site for many decades – 
and instead should be developed in the manner that the Town and the Molinaro Group 
have presented to the Board and that an amendment to the zoning by-law to facilitate 
that development should be approved.    

Summary 

Having considered all of the evidence, and preferring the evidence of expert and 
lay witnesses who support this proposed development for the reasons stated, the Board 
has provided its findings on all of the Appellants’ issues it considers to be worthy of 
adjudication and has provided its findings throughout the body of this decision.  The 
Board determines that Zoning By-law Amendment 26-10 should be approved as it is 
consistent with the relevant policies of the 2005 Provincial Policy Statement (pursuant to 
Section 3(5) of the Planning Act; it addresses the purposes of the Planning Act as set 
forth in Section 1.1; it conforms with the relevant policies of Places to Grow; it  conforms 
to the Town of Fort Erie’s stated objectives and goals for Crystal Beach in the 1995 in-
force Official Plan; and while the Official Plan for the Town of Fort Erie (Proposed 
Modifications for Council Support October 5, 2009) is not determinative, it addresses 
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the provisions cited by the Appellants; it addresses the relevant sections of the 2006 
Parks and Open Space Master Plan; it addresses the 2005 Crystal Beach 
Neighbourhood Plan; it represents good land use planning and is in the public interest; 
the matter of removal of public parking spots that will occur as a result of the proposed 
development has been adequately addressed; it is appropriate in the urban design 
context, is compatible with the adjacent community and creates no undue or adverse 
impacts on the adjacent properties; and an EIS or other assessment is not required 
prior to approval of the amendment. 

The Board dismisses the appeals. 

So Orders the Board. 

 
“R. Rossi” 

 
 

R. ROSSI 
MEMBER 


