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THAT  Council select a date for the Statutory Public Meeting regarding its intent to 
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 Purpose of the Report 
 
This report is provided pursuant to Resolution #15 adopted on February 14, 2011. 
 
 
Background 
 
On February 14, 2011, Council adopted a resolution as follows: 
 

Resolution No. 15 
Collard-Lubberts 
 
THAT: Council hereby moves that we begin the process to repeal By-law No. 26-10 and 
further directs staff to commence the Public Notice process pursuant to the Planning 
Act, R.S.O. 1990, and further 
 
THAT: Council moves for more certainty that upon repeal, the Town’s Comprehensive 
Zoning By-law No. 129-90 be the same as it was on February 28, 2010 as if this By-law 
No. 26-10 was never enacted except for any other specific amendments enacted by the 
Council on or before March 1, 2010, and further 
 
THAT: Council moves that during the consultative process the Council will discuss with 
the Molinaro Group other alternatives to the current development.  
 
Mayor Martin requested a registered vote, the results of which were as follows: 
 

AYES     NAYES 
Councillor Collard              Councillor Passero 
Councillor Hill    Councillor Shular 
Councillor Lubberts   Mayor Martin 
Councillor Steckley              (CARRIED) 

 
 
Analysis 
 
Following a complete and legitimate land use planning approval process, Zoning By-law No. 
26-10, was approved by Council on March 1, 2010 to implement Site-Specific amendments 
(C2-427) to Comprehensive Zoning By-law 129-90 to permit the development of the “Crystal 
Beach Gateway Project”.  A full description of the project was presented to Council in Report 
CDS-08-10, dated March 1, 2010. 
 
Ontario Municipal Board (OMB) decision PL100345 dated January 28, 2011 dismissed all 
appeals (including the Fort Erie Waterfront Preservation Association) related to Council’s 
adoption of Zoning By-law No. 26-10 on the basis that it was in the overall public interest 
and based on good planning principles.  The effect of the dismissal of the appeals is that the 
By-law is deemed to come into force on the day it was passed by Council. 
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The Fort Erie Waterfront Preservation Association (FEWPA) has served a Notice of Motion 
to seek leave (permission) to appeal the OMB decision to Divisional Court.  Since the OMB’s 
finding of fact cannot be overturned, the appellants have sought leave with respect to the 
OMB’s determination of Dynamic Beach.  The date when this Motion will be argued is not 
known at this time. 
 
The proposed amendment will rezone that portion of the Bay Beach site from “General 
Commercial Holding C2-427(H) Zone” to “General Commercial C2 Zone”.  In effect, this will 
“turn back the hands of time” without any land use planning rationale to do so and will ignore 
the findings of fact derived during the recent successful planning approval process and the 
conclusions of the OMB.  Furthermore it is not associated with a specific development 
initiative and therefore has no land use planning context.  As such, no professional planning 
opinion is offered from Staff relative to its merits as Council has predetermined it’s intent. 
 
It is also noted that any future development/initiative or use not permitted as-of-right on the 
Bay Beach lands by the parent General Commercial C2 Zone regulations will require another 
Zoning By-Law amendment – which in itself must be separately and appropriately processed, 
approved and sustained. 
 
 
Next Steps 
 
Subsection 34(14.1) of the Planning Act prescribes a minimum 20-day notice period for a 
statutory public meeting.  The following is a list of possible public meeting dates and the 
corresponding date for the official notice via the Fort Erie Times: 
 

Public Meeting date Newspaper Notice date* 
(Ad must be in 4 days before) 

April 4 (CDS) March 12 
April 18 (IS) March 26 
May 2 (CDS) April 9 
May 16 (IS) April 23 

* Courtesy notice is also provided by mail to property owners within 120m 
 
Once Council selects the date for the Public Meeting, notice will be provided.  Attached, as 
Appendix 1, is the draft By-law that will be the subject of the Public Meeting.  This By-law will 
also be circulated to public agencies for comment. 
 
Financial/Staffing Implications 
 
 
While Council is unfettered in its authority to change the zoning of the subject lands as 
proposed, doing so will likely result in legal action against the Town and individuals. 
 
If Council passes the Zoning By-law amendment, any person who makes submissions before 
it is adopted may appeal it to the OMB.   If an Appeal(s) is received, Council will be required 
to defend the Zoning By-law as being consistent with the Planning Act, relevant Provincial 
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and Regional Policies, the Town Official Plan and in general represents good land use 
planning. 
 
In the event of an OMB appeal(s), the retention of an external planner and legal counsel will 
be required at a minimum, and potentially other expert witnesses depending upon the nature 
of the issues raised.  The number and type of issues raised by the appeal, and the number of 
expert witnesses and hearing days required determine the costs associated with an OMB 
appeal.  At this time no accurate estimate can be provided.   
 
As such, justifying and sustaining the proposed Zoning By-law amendment upon Appeal will 
require financial support and since there is a high likelihood of an Appeal, Council should 
identify a funding source for this purpose.  The Legal and Legislative base budget includes 
limited funds for contract legal services that are encountered in the normal course of 
municipal operations.  Since this funding is not adequate to bear the costs associated with an 
OMB defense of this nature, the 2011 budget presentation recommended establishing a legal 
contingency reserve to manage this financial risk.  However, this has not yet been 
established. 
 
 
Comments from Relevant Departments/Community and Corporate Partners 
 
Town Solicitor
 
If leave is granted to FEWPA to appeal the OMB decision, the effect of that ruling would be 
the automatic stay on the OMB decision.  A stay operates to prevent any steps being taken 
to enforce the Board’s decision.   
 
It is recommended that Council not proceed with rezoning until such time as the outcome of 
the motion for leave is known and further until Council receives the second legal opinion that 
it requested in this matter.   
 
It is further recommended that Council obtain a planning opinion confirming that the proposed 
zoning bylaw meets the necessary tests prior to proceeding with the rezoning.  Proceeding 
without any professional planning opinion in advance of the Zoning By-law adoption will 
prejudice the ability of the Town to defend any appeals or challenges to the rezoning. 
 
Office of the CAO 
 
I strongly recommend and advise Council not to proceed with this process until the Council 
receives the opinion from the third party lawyer. Council can then properly assess, based on 
the information received from the Town Solicitor and the third party law firm the potential 
legal/financial impacts of this action.  
 
As the CAO, I once again recommend that Council reconsider this action and respect the 
OMB decision to advance this project forward to the next steps.  The damage of proceeding to 
change the zoning as proposed, goes far beyond the potential financial cost of legal action 
against the Town.  Our image and reputation has already sustained damage and continuing 
with this action will put current and future investment at risk.   
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Alternatives 
 
Not Applicable 
 
 
Conclusion 
 
This Report is prepared pursuant to the direction of Council. 
 
 
Attachments 
 
Appendix 1: Draft Zoning By-law 
Available from Town Web Site – “Crystal Beach Development”:  By-law No. 26-10 



c The Municipal Corporation of the
Town of Fort Erie

— BY-LAW NO. -11

BEING A BY-LAW TO AMEND ZONING BY-LAW 129-90
THE TOWN OF FORT ERIE

4155 ERIE ROAD, SOUTH SIDE OF ERIE ROAD
WEST OF SCHOOLEY ROAD

Part Private Road, Plan 368, Bertie, being Part 1 on 59R-11861;
Part Lot 1, Lots 2, 3 & 4, Plan 368, Bertie except RO564789 (istly);

Part of Water Lot in front of Lots 1, 2, 3 and 4, Plan 368, Bertie
Town of Fort Erie

350309-0328

WHEREAS at it’s meeting of February 14, 2011, the Council of the Town of Fort Erie adopted a
Resolution to rezone property at 4155 Erie Road which would have the effect of amending the zoning
of the property to “General Commercial C2 Zone”, which zoning was in effect on the property prior to
the passage of By-law 26-10; and,

WHEREAS authority is given to Council by Sections 34 and 37 of the Planning Act, R.S.O. 1990,
c.P. 13, as amended, to enact this By-law; and whereas Council of the Town of Fort Erie held at least
one public meeting in accordance with the Planning Act; and

WHEREAS a Public Meeting pursuant to Section 34(12) of the Planning Act R.S. 0. 1990, c.P. 13 was
heldon

_________________,2011;and

WHEREAS the Council of the Town of Fort Erie deems it desirable to pass an amendment to the
Comprehensive Zoning By-law No. 129-90 pursuant to their decision at the

________________________

2011 Council Meeting:

NOW THEREFORE the Municipal Council of the Corporation of the Town of Fort Erie hereby
enacts as follows:

1. THAT Schedule “A” of By-law No. 129-90 is amended by changing the zoning of Part I from
“General Commercial Holding C2-427(H) Zone” to “General Commercial C2 Zone”, as shown
on Appendix “1” attached hereto.

2. THAT pursuant to the provisions of Sections 23.1 to 23.5 inclusive of the Municipal Act,
2001, as amended, the Clerk of the Town of Fort Erie is hereby authorized to effect any
minor modifications or corrections solely of an administrative, numerical, grammatical,
semantical or descriptive nature or kind to this by-law or its schedules as such may be
determined to be necessary after the passage of this by-law.

APPENDIX 1 TO ADMINISTRATIVE REPORT CDS-10-11 MARCH 7, 2011



BY-LAW __-11 PAGE2

READ A FIRST, SECON1 AND THIRD TIME AND FINALLY PASSED THIS DAY
OF .2011

MAYOR

CLERK

1, the Clerk, Carolyn J. Kett, of The Corporation of the Town of Fort Erie hereby certify the foregoing to be a true certified copy of
By-law No. -I I of the said Town. Given under my hand and the seal of the said Corporation this day of

APPENDIX 1 TO ADMINISTRATIVE REPORT CDS-10-11 MARCH 7, 2011



PART 1

ERIE RD

LAKE ERIE

By-Law No. -11
THIS SKETCH FORMS PART OF SCHEDULE “A” TO BY-LAW 129-90
PASSED THIS — DAY OF____ 2011

to General Commercial C2 Zone

_____

Rezone Part 1 from General Commercial Holding C2-427(H) Zone

Part Pnate Road, Part Lots 1, 2 arc 4, AU of ot 3, Plan 363, formeny n the Township of Berte,
row in the Town jf Fort Erie, Regicna! Murcipatty of N agara

Tou’n of Fort Erie
Cci- i-uq ty and Deae oci-e Seci-es aI

2011

L A K E  E R I E  

By-Law No. -1 1 
THlS SKETCH FORMS PART OF SCHEDULE " A  TO BY-LAW 129-90 
PASSED THIS - DAY OF 201 1 

n Rezone Part 1 from General Commercial Holding C2-427(H) Zone 
to General Commercial C2 Zone 

Part Private Road, Part Lots 1, 2 and 4, All of Lot 3, Plan 368, formerly in the Township of Bertie, Tolain of Fort Erie 
now in the Town of Fort Erie, Regional Municipality of Niagara Cornmusity and Develaplrent Selvlces 

,2011 
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